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ÏÐÎÂÀÄÆÅÍÍß

Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ ïðîöåñóàëüíèõ ãàðàíò³é çàáåçïå÷åííÿ áåçïåêè
ñâ³äê³â ÿê ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ. Àêöåíòîâàíî, ùî âàæëèâó ðîëü ó
çàáåçïå÷åíí³ ïðàâà íà îñîáèñòó áåçïåêó îñîáè, ÿêà ïîòðàïèëà ó ñôåðó êðèì³íàëüíîãî
ñóäî÷èíñòâà, â³ä³ãðàþòü êðèì³íàëüí³ ïðîöåñóàëüí³ ãàðàíò³¿. Íà ï³äñòàâ³ àíàë³çó äîêòðè-
íàëüíèõ ï³äõîä³â ôîðìóëþºòüñÿ ïîíÿòòÿ “ïðîöåñóàëüí³ ãàðàíò³¿ çàáåçïå÷åííÿ áåçïåêè
ñâ³äê³â” ó êðèì³íàëüíîìó ïðîâàäæåíí³ òà âèçíà÷åíî ¿õ îñíîâí³ âèäè.

Êëþ÷îâ³ ñëîâà: ïðîöåñóàëüí³ ãàðàíò³¿, ñâ³äêè, ïðîöåñóàëüí³ íîðìè, þðèäè÷íà
â³äïîâ³äàëüí³ñòü, îñêàðæåííÿ ïðîöåñóàëüíèõ ð³øåíü.

Ñòàòüÿ ïîñâÿùåíà èññëåäîâàíèþ ïðîöåññóàëüíûõ ãàðàíòèé îáåñïå÷åíèÿ áåçîïàñíî-
ñòè ñâèäåòåëåé êàê ó÷àñòíèêîâ óãîëîâíîãî ïðîèçâîäñòâà. Àêöåíòèðîâàíî, ÷òî âàæíóþ
ðîëü â îáåñïå÷åíèè ïðàâà íà ëè÷íóþ áåçîïàñíîñòü ëè÷íîñòè, ïîïàâøåé â ñôåðó óãîëîâíîãî
ñóäîïðîèçâîäñòâà, èãðàþò óãîëîâíûå ïðîöåññóàëüíûå ãàðàíòèè. Íà îñíîâàíèè àíàëèçà
äîêòðèíàëüíûõ ïîäõîäîâ ôîðìóëèðóåòñÿ ïîíÿòèå “ïðîöåññóàëüíûå ãàðàíòèè îáåñïå÷å-
íèÿ áåçîïàñíîñòè ñâèäåòåëåé” â óãîëîâíîì ïðîèçâîäñòâå è îïðåäåëåíû èõ îñíîâíûå
âèäû.

Êëþ÷åâûå ñëîâà: ïðîöåññóàëüíûå ãàðàíòèè, ñâèäåòåëè, ïðîöåññóàëüíûå íîðìû,
þðèäè÷åñêàÿ îòâåòñòâåííîñòü, îáæàëîâàíèå ïðîöåññóàëüíûõ ðåøåíèé.

Ñâ³äêè, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëüíîìó ïðîâàäæåíí³, ìàþòü áóòè âïåâíåí³,
ùî ¿õ ó÷àñòü íå ñïðè÷èíèòü äëÿ íèõ ³ ¿õ áëèçüêèõ áóäü-ÿêèõ íåñïðèÿòëèâèõ íàñë³äê³â
àáî çàãðîçó ¿õ íàñòàííÿ. Äåðæàâí³ îðãàíè é ïîñàäîâ³ îñîáè ìàþòü ãàðàíòóâàòè îñîá³,
ÿêà íàáóëà ñòàòóñó ñâ³äêà, çä³éñíåííÿ ñâî¿õ ïðàâ òà îáîâ’ÿçê³â, à çà íåîáõ³äíîñò³
íàäàòè â³äïîâ³äíèé çàõèñò. ßê ñëóøíî çàçíà÷àº Î.Ï. Êó÷èíñüêà, ïðàâà, ÿêèìè íàä³ëåí³
ñâ³äêè íå ìîæóòü ñàì³ ïî ñîá³ àâòîìàòè÷íî çàáåçïå÷èòè ñâîº ³ñíóâàííÿ. Ðîëü
÷èííèê³â, ùî çàáåçïå÷óþòü ¿õ ðåàë³çàö³þ, âèêîíóº ñèñòåìà çàêîíîäàâ÷î çàêð³ïëåíèõ
ïîëîæåíü (íîðì, ïðèíöèï³â, âèìîã òîùî), çàâäÿêè ÿêèì ó êðèì³íàëüíîìó ïðîöåñ³
ìàº áóòè çàáåçïå÷åíèé ïåðåõ³ä â³ä ïåðåäáà÷åíèõ çàêîíîì ìîæëèâîñòåé äî ðåàëüíî¿
ä³éñíîñò³. Ãàðàíò³¿ ïðàâ îñîáè âèêîíóþòü ðîëü çàñîá³â, çàâäÿêè ÿêèì çàáåçïå÷óºòüñÿ
ìîæëèâ³ñòü âèêëþ÷åííÿ ÷è ïðèíàéìí³ ì³í³ì³çàö³¿ ïðîôåñ³éíèõ ïîìèëîê ³ç áîêó
îðãàí³â ðîçñë³äóâàííÿ òà ïðàâîñóääÿ ùîäî ãðîìàäÿíèíà [1, ñ. 68].

Ç îãëÿäó íà îêðåñëåíå, ìîæíà ñòâåðäæóâàòè, ùî íàéâàæëèâ³øèì ÷èííèêîì
ðåàëüíîãî çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä îñîáè, ïîðÿä ç ¿õ âèçíàííÿì, äîòðèìàííÿì é
ïîâàãîþ, º ãàðàíòóâàííÿ, çä³éñíþâàíå çà äîïîìîãîþ ñïåöèô³÷íèõ çàñîá³â – ãàðàíò³é,
ùî íàäàþòü óñ³ì åëåìåíòàì ïðàâîâîãî ñòàòóñó ðåàëüíîãî çì³ñòó, çàâäÿêè ÿêèì ñòàº
ìîæëèâèì áåçïåðåøêîäíå çä³éñíåííÿ ïðàâ ³ ñâîáîä, ¿õ îõîðîíà â³ä ïðîòèïðàâíèõ
ïîñÿãàíü ³ çàõèñò â³ä íåçàêîííèõ ïîðóøåíü [2, ñ. 98].

Íåîáõ³äíî íàãîëîñèòè, ùî â íàóêîâîãî çàãàëó áðàêóº îäíîñòàéíîñò³ ùîäî
ïîíÿòòÿ “ãàðàíò³¿” òà ¿õ âèä³â, ÷åðåç ùî âèñëîâëþâàëèñÿ ð³çí³ äóìêè. Ãàðàíò³¿
ðîçãëÿäàëèñü ÿê åëåìåíò ïðàâîâî¿ ñèñòåìè. ¯õ ïîâ’ÿçóâàëè ç ³íøèìè ïîíÿòòÿìè,
òàêèìè ÿê ì³ðà îõîðîíè, ì³ðà ïðàâîâîãî çàõèñòó, þðèäè÷íà â³äïîâ³äàëüí³ñòü. Âîíè
âèâ÷àëèñü ÿê ñàìîñò³éíà êàòåãîð³ÿ, ùî ìàº ñâî¿ ðèñè, îá’ºêò, à òàêîæ ñèñòåìó, ñòðóêòóðó
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òà ìåòîäè ðåàë³çàö³¿ [3, ñ. 296]. Ãàðàíò³¿ ðîçãëÿäàëèñü ÿê åëåìåíò ïðàâîâîãî ñòàòóñó.
¯õ îòîòîæíþâàëè ³ç çàñîáàìè (ñïîñîáàìè) ä³ÿëüíîñò³ ùîäî çàáåçïå÷åííÿ ðåàë³çàö³¿,
îõîðîíè òà çàõèñòó ïðàâ ãðîìàäÿí.

Ñâîãî ÷àñó Â.Ì. Êîðíóêîâ, âèçíà÷àþ÷è ïîíÿòòÿ “ãàðàíò³¿”, ïèñàâ: “âñå òå, ùî
ò³ºþ ÷è ³íøîþ ì³ðîþ ñïðèÿº äîñÿãíåííþ ïåâíèõ ðåçóëüòàò³â àáî çàáåçïå÷óº ïåâíèé
ñòàí, ìîæå áóòè ðîçö³íåíå ÿê ãàðàíò³ÿ â³äïîâ³äíî¿ ä³ÿëüíîñò³ àáî ñòàíó, òîìó ùî
ñïðèÿº ä³ÿëüíîñò³, çàõèùàº ñòàí, òîáòî ãàðàíòóº ¿õ. Çàãàëüíå ïîíÿòòÿ ãàðàíò³¿ ÷àñòî
äîâîë³ óìîâíå ³, ÿêùî òàê ìîæíà âèñëîâèòèñÿ, ðóõëèâå, îñê³ëüêè òå, ùî â îäíîìó
âèïàäêó º ãàðàíò³ºþ, â ³íøîìó âèïàäêó íå º òàêîþ” [4, ñ. 59].

Çàãàëüíîâèçíàíèì ñåðåä íàóêîâö³â º ïîä³ë ãàðàíò³é íà çàãàëüí³ (åêîíîì³÷í³,
ïîë³òè÷í³, ³äåîëîã³÷í³) òà ñïåö³àëüí³ (þðèäè÷í³). Ç ïîãëÿäó îö³íêè åôåêòèâíîñò³ çà-
áåçïå÷åííÿ áåçïåêè ñâ³äê³â, ñàìå àíàë³ç þðèäè÷íèõ ãàðàíò³é ñòàíîâèòü äëÿ íàñ íàé-
á³ëüøèé ³íòåðåñ. Ï³ä þðèäè÷íèìè ãàðàíò³ÿìè íàé÷àñò³øå ðîçóì³þòü “âñòàíîâëåí³
çàêîíîì, íîðìàìè ïðàâà çàñîáè ³ ñïîñîáè, ÿêèìè îõîðîíÿþòüñÿ ³ çàõèùàþòüñÿ ïðàâà
ãðîìàäÿí, ïðèïèíÿþòü ³ óñóâàþòü ïîðóøåí³ ïðàâà” [5, ñ. 56].

Âàæëèâó ðîëü ó çàáåçïå÷åíí³ ïðàâà íà îñîáèñòó áåçïåêó îñîáè, ÿêà ïîòðàïèëà
ó ñôåðó êðèì³íàëüíîãî ñóäî÷èíñòâà, â³ä³ãðàþòü êðèì³íàëüí³ ïðîöåñóàëüí³ ãàðàíò³¿.
Â÷åí³ ðîçóì³þòü ï³ä íèìè “ñóêóïí³ñòü âñòàíîâëåíèõ çàêîíîì ïðàâîâèõ íîðì, ùî
çàáåçïå÷óþòü âèêîíàííÿ çàâäàíü êðèì³íàëüíîãî ïðîâàäæåííÿ òà íàäàþòü ìîæëèâîñò³
ñóá’ºêòàì êðèì³íàëüíîãî ïðîöåñó âèêîíóâàòè îáîâ’ÿçêè òà ðåàë³çîâóâàòè ïðàâà” [6,
ñ. 21], “çàñîáè çàáåçïå÷åííÿ ÿê äîñÿãíåííÿ ìåòè êðèì³íàëüíîãî ïðîöåñó çàãàëîì,
òàê ³ ïðàâ ó÷àñíèê³â ïðîöåñó çîêðåìà” [7, ñ. 41], “âñòàíîâëåí³ çàêîíîì çàñîáè, çà
äîïîìîãîþ ÿêèõ ãðîìàäÿíè, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëüíîìó ïðîöåñ³, ìîæóòü
çàõèùàòè ñâî¿ ïðàâà é ³íòåðåñè” [8, ñ. 83], “ñèñòåìó ïðàâîâèõ çàñîá³â òà óìîâ, ÿê³
çàáåçïå÷óþòü ð³øåííÿ çàâäàíü ïðàâîñóääÿ ³ îõîðîíó ïðàâ òà çàêîííèõ ³íòåðåñ³â
éîãî ó÷àñíèê³â” [9, ñ. 218; 5], “óñòàíîâëåí³ çàêîíîì íîðìè, ÿê³ çàáåçïå÷óþòü çä³éñíåííÿ
çàâäàíü ïðàâîñóääÿ íàäàííÿì âñ³ì ó÷àñíèêàì ïðîöåñóàëüíèõ ïðàâ òà ïîêëàäàííÿì
íà äåðæàâí³ îðãàíè îáîâ’ÿçê³â ³ç çàáåçïå÷åííÿ ðåàë³çàö³¿ öèõ ïðàâ [10, ñ. 109]. ßê
áà÷èìî, ïîíÿòòÿ “ãàðàíò³¿” îõîïëþº âñþ ñóêóïí³ñòü îá’ºêòèâíèõ ³ ñóá’ºêòèâíèõ ÷èííè-
ê³â, ñïðÿìîâàíèõ íà ðåàë³çàö³þ ïðàâ ³ ñâîáîä, óñóíåííÿ ìîæëèâèõ ïåðåøêîä ¿õ
ïîâíîãî àáî íàëåæíîãî çä³éñíåííÿ.

ßê îñíîâí³ âèäè ïðîöåñóàëüíèõ ãàðàíò³é Ã.Ô. Ãîðñüêèé, Ë.Ä. Êîêîðºâ, Ï.Ñ. Åëü-
ê³íä âèîêðåìëþâàëè: ïðîöåñóàëüí³ íîðìè, çàêð³ïëåíí³ â íèõ ïðàâà òà îáîâ’ÿçêè
ó÷àñíèê³â êðèì³íàëüíîãî ñóäî÷èíñòâà; ïðèíöèïè ñóäî÷èíñòâà, ÿê³ ìàþòü ñâîº çàêð³ï-
ëåííÿ â ïðàâîâèõ íîðìàõ; êðèì³íàëüíî-ïðîöåñóàëüíó ôîðìó; ä³ÿëüí³ñòü ó÷àñíèê³â
ñóäî÷èíñòâà; ñèñòåìó ïåðåâ³ðêè îá´ðóíòîâàíîñò³ ð³øåíü, ÿê³ ïðèéìàþòüñÿ; ñèñòåìó
êîíòðîëþ çà çàêîíí³ñòþ ïðîöåñóàëüíèõ ä³é; ñèñòåìó ïðîöåñóàëüíîãî ïðèìóñó, ïðîöå-
ñóàëüí³ ñàíêö³¿; çàêîíí³ñòü [11].

Î.Ì. Ëàð³í òàêîæ äîäàâàâ äî öüîãî ïåðåë³êó ðåãëàìåíòîâàí³ çàêîíîì ä³¿ ñë³ä÷îãî
(òà ¿õ ðåçóëüòàòè), ÿêèìè ñòâîðþºòüñÿ ðåàëüíà ìîæëèâ³ñòü âèêîðèñòàííÿ ñóá’ºêòèâíèõ
ïðàâ òà îõîðîíÿþòüñÿ çàêîíí³ ³íòåðåñè [12, ñ. 60].

Äîñë³äæóþ÷è êîíöåïö³þ ñèñòåìè ïðàâîâèõ ãàðàíò³é ïðàâà ëþäèíè íà áåçïåêó,
Â.Ï. Âàñüêîâñüêà çàçíà÷àëà, ùî “ãàðàíò³¿ ïðàâà ëþäèíè íà áåçïåêó íåîáõ³äíî ðîçóì³òè
ÿê ïåðåäáà÷åíó Êîíñòèòóö³ºþ ³ çàêîíàìè Óêðà¿íè ñèñòåìó ïðàâîâèõ íîðì, ñîö³àëüíî-
åêîíîì³÷íèõ óìîâ, ïîë³òè÷íèõ çàñîá³â, ìîðàëüíèõ ïðèíöèï³â, îðãàí³çàö³éíèõ çàõîä³â
³ ñïîñîá³â, óìîâ ³ âèìîã çàãàëüíîîáîâ’ÿçêîâîãî õàðàêòåðó, çàâäÿêè ÿêèì ìîæëèâå
íàéá³ëüø ïîâíå ³ âñåá³÷íå çàáåçïå÷åííÿ ðåàë³çàö³¿ öüîãî ïðàâà, çà äîïîìîãîþ ÿêèõ
çä³éñíþºòüñÿ äîòðèìàííÿ, îõîðîíà, çàõèñò ³ â³äíîâëåííÿ ïðàâà ëþäèíè íà áåçïåêó”
[13, ñ. 10]. Ïîä³ëÿþ÷è òàêó äóìêó íàóêîâöÿ, ââàæàºìî, ùî ñèñòåìà ãàðàíò³é ïðàâ
ñâ³äê³â ïåðåäáà÷àº ñòâîðåííÿ óìîâ åêîíîì³÷íîãî, ïîë³òè÷íîãî îðãàí³çàö³éíîãî é
ïðàâîâîãî õàðàêòåðó, à òàêîæ ñïîñîá³â ³ ìåòîä³â, ùî çàáåçïå÷óþòü ðåàëüíèé ôàêòè÷-
íèé çàõèñò ÿê çàãàëüíèõ, òàê ³ ñïåö³àëüíèõ (äîäàòêîâèõ) ïðàâ, ïðèòàìàííèõ ëèøå
îñîáàì ³ç öèì ïðàâîâèì ñòàòóñîì. Ñèñòåìó çàãàëüíèõ ãàðàíò³é ïðàâà íà áåçïåêó ñòà-
íîâëÿòü îðãàí³çàö³éíî-ïîë³òè÷í³, îðãàí³çàö³éíî-ñîö³àëüí³, îðãàí³çàö³éíî-êóëüòóðí³,
îðãàí³çàö³éíî-åêîíîì³÷í³ ãàðàíò³¿. Äî ñèñòåìè ñïåö³àëüíèõ (þðèäè÷íèõ) ãàðàíò³é
íàëåæàòü íîðìàòèâíî-ïðàâîâ³ é îðãàí³çàö³éíî-ïðàâîâ³ àáî ³íñòèòóö³éíî-îðãàí³çàö³éí³
ãàðàíò³¿ ïðàâà ëþäèíè íà áåçïåêó [13].
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Áåðó÷è äî óâàãè äóìêè çàçíà÷åíèõ âèùå íàóêîâö³â, ââàæàºìî, ùî äî îñíîâíèõ
âèä³â ãàðàíò³é çàáåçïå÷åííÿ áåçïåêè ñâ³äê³â íàëåæàòü:

Ïî-ïåðøå: ïðîöåñóàëüí³ íîðìè, â ÿêèõ çàêð³ïëåí³ ïðàâà òà îáîâ’ÿçêè ñâ³äê³â.
Íàðàç³ ïðàâîâèé ñòàòóñ ñâ³äê³â çàêð³ïëåíî ñò. 65 ÊÏÊ Óêðà¿íè, çã³äíî ç ÿêîþ ñâ³äêîì
º ô³çè÷íà îñîáà, ÿê³é â³äîì³ àáî ìîæóòü áóòè â³äîì³ îáñòàâèíè, ùî ï³äëÿãàþòü äîêà-
çóâàííþ ï³ä ÷àñ êðèì³íàëüíîãî ïðîâàäæåííÿ, ³ ÿêà âèêëèêàíà äëÿ äàâàííÿ ïîêàçàíü.
Îñíîâó ïðàâîâîãî ñòàòóñó ñâ³äêà ñòàíîâëÿòü ïðàâà é îáîâ’ÿçêè. Ïðè öüîìó éîãî çà-
ãàëüí³ ïðàâà é îáîâ’ÿçêè çàêð³ïëåíî ñò. 66 ÊÏÊ Óêðà¿íè, à ñïåö³àëüí³, ÿê³ â³í ìàº ó
çâ’ÿçêó ³ç çàñòîñóâàííÿì ñòîñîâíî íüîãî çàõîä³â çàáåçïå÷åííÿ áåçïåêè, ì³ñòÿòüñÿ ó
ñò. 5 Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ áåçïåêè îñ³á, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëü-
íîìó ñóäî÷èíñòâ³”.

Ïðîöåñóàëüíèìè ãàðàíò³ÿìè çàáåçïå÷åííÿ áåçïåêè äëÿ ó÷àñíèê³â êðèì³íàëüíîãî
ïðîâàäæåííÿ â Óêðà¿í³ º é íèçêà ïîëîæåíü ÊÏÊ Óêðà¿íè: äîïèò ñâ³äêà/ïîòåðï³ëîãî
òà îäíî÷àñíèé äîïèò äâîõ ³ á³ëüøå âæå äîïèòàíèõ îñ³á ó ñóäîâîìó çàñ³äàíí³ ñë³ä÷èì
ñóääåþ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, ó ò. ÷. äèñòàíö³éíî (÷. 1 ñò. 225, ÷. 2 ñò. 232
ÊÏÊ Óêðà¿íè); óï³çíàííÿ ïîçà â³çóàëüíèì òà àóä³îñïîñòåðåæåííÿì îñîáè, ÿêó ïðå-
ä’ÿâëÿþòü äëÿ âï³çíàííÿ (÷. 4 ñò. 228 ÊÏÊ Óêðà¿íè); äîïèò/óï³çíàííÿ â ðåæèì³ â³-
äåîêîíôåðåíö³¿ â õîä³ äîñóäîâîãî ðîçñë³äóâàííÿ (ñò. 232 ÊÏÊ Óêðà¿íè) òà ïðî-
öåñóàëüí³ ä³¿ ó ðåæèì³ â³äåîêîíôåðåíö³¿ ï³ä ÷àñ ñóäîâîãî ïðîâàäæåííÿ (ñò. 336 ÊÏÊ
Óêðà¿íè); äîïèò ó ñóä³ ñâ³äêà, ïîòåðï³ëîãî, îáâèíóâà÷åíîãî ç âèêîðèñòàííÿì òåõí³÷íèõ
çàñîá³â ç ³íøîãî ïðèì³ùåííÿ ÷è â ³íøèé ñïîñ³á, ùî âèêëþ÷àº ³äåíòèô³êàö³þ îñîáè,
ó ðàç³ ïîòðåáè – ç³ ñòâîðåííÿì àêóñòè÷íèõ ïåðåøêîä (÷. 9 ñò. 352, ÷. 2 ñò. 353, ÷. 3
ñò. 351 ÊÏÊ Óêðà¿íè); äîïèò ñâ³äêà çà â³äñóòíîñò³ ïåâíîãî äîïèòàíîãî ñâ³äêà (ï. 5
ñò. 352 ÊÏÊ Óêðà¿íè); äîïèò îñîáè, ÿêà ïåðåáóâàº çà êîðäîíîì, çà äîïîìîãîþ â³äåî-
àáî òåëåôîííî¿ êîíôåðåíö³¿ â ïîðÿäêó ì³æíàðîäíî¿ ïðàâîâî¿ äîïîìîãè (ñò. 567 ÊÏÊ
Óêðà¿íè).

Äîäàòêîâèìè ïðîöåñóàëüíèìè ãàðàíò³ÿìè çàáåçïå÷åííÿ áåçïåêè º: çîáîâ’ÿçàííÿ
áóäü-ÿêî¿ îñîáè, ÿê³é íàäàíî äîñòóï äî ³íôîðìàö³¿ ïðî ïðèâàòíå æèòòÿ, çàïîá³ãàòè ¿¿
ðîçãîëîøåííþ (÷. 4 ñò. 15 ÊÏÊ Óêðà¿íè); çàáîðîíà íåçàêîííîãî ðîçãîëîøåííÿ â³äî-
ìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ (ñò. 222 ÊÏÊ Óêðà¿íè); çàáîðîíà íàäàííÿ ñòîðîí³
çàõèñòó äëÿ îçíàéîìëåííÿ é â³äêðèòòÿ ìàòåð³àë³â ïðî çàñòîñóâàííÿ çàõîä³â áåçïåêè
ùîäî îñ³á, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëüíîìó ñóäî÷èíñòâ³ (÷. 1 ñò. 221, ÷. 5 ñò. 290,
÷. 3 ñò. 317 ÊÏÊ Óêðà¿íè).

Ïî-äðóãå: ïðèíöèïè ñóäî÷èíñòâà, çàêð³ïëåí³ â ïðàâîâèõ íîðìàõ. Âèçíà÷åííÿ
ïðèíöèï³â ñóäî÷èíñòâà, çàêð³ïëåíèõ ó ïðàâîâèõ íîðìàõ ñåðåä îñíîâíèõ ãàðàíò³é
êðèì³íàëüíîãî ïðîöåñó, º òàêîæ ö³ëêîì âèïðàâäàíèì, îñê³ëüêè, áóäó÷è îñíîâíèìè
ïðàâîâèìè ³äåÿìè, âèõ³äíèìè ïîëîæåííÿìè, ñàìå âîíè â êîíêðåòíèõ ñèòóàö³ÿõ 
ãàðàíò³ÿìè ïðàâ ³ çàêîííèõ ³íòåðåñ³â îñîáè. Ïðîòå æîäåí ïðèíöèï êðèì³íàëüíîãî
ïðîöåñó, ÿêèì âàæëèâèì â³í áè íå áóâ, âçÿòèé îêðåìî â³ä ³íøèõ, íå äàº àäåêâàòíîãî
óÿâëåííÿ ïðî òå ÷è ³íøå ñóäî÷èíñòâî [14]. Òîìó ñë³ä âåñòè ìîâó ïðî ñèñòåìó ïðèíöè-
ï³â (çàñàä) êðèì³íàëüíîãî ñóäî÷èíñòâà, çàêð³ïëåíèõ ó ãë. 2 ÊÏÊ Óêðà¿íè 2012 ð.

Äî ïðèíöèï³â çàáåçïå÷åííÿ áåçïåêè ñâ³äê³â ìîæíà â³äíåñòè: 1) ïðèíöèï çàêîí-
íîñò³ çàñòîñóâàííÿ òà çä³éñíåííÿ çàõîä³â áåçïåêè; 2) ïîâàãè äî ëþäñüêî¿ ã³äíîñò³;
3) çàáåçïå÷åííÿ ïðàâà íà ñâîáîäó òà îñîáèñòó íåäîòîðêàíí³ñòü; 4) íåäîòîðêàíîñò³ æèòëà
÷è ³íøîãî âîëîä³ííÿ; 5) çàáåçïå÷åííÿ ïðàâà íà îñêàðæåííÿ ïðîöåñóàëüíèõ ð³øåíü,
ä³é ÷è áåçä³ÿëüíîñò³; 6) âçàºìíî¿ â³äïîâ³äàëüíîñò³ îðãàí³â, ÿê³ çä³éñíþþòü çàõîäè
áåçïåêè òà îñ³á; ÿê³ çàõèùàþòüñÿ; 7) ãëàñíîñò³ ³ êîíô³äåíö³éíîñò³ îðãàí³çàö³¿ òà ðåà-
ë³çàö³¿ çàõîä³â áåçïåêè.

Ïî-òðåòº: êðèì³íàëüíà ïðîöåñóàëüíà ôîðìà. Ï³ä êðèì³íàëüíî-ïðîöåñóàëüíîþ
ôîðìîþ ñë³ä ðîçóì³òè ïåðåäáà÷åíèé êðèì³íàëüíî-ïðîöåñóàëüíèì çàêîíîäàâñòâîì
ïîðÿäîê óñ³º¿ êðèì³íàëüíî-ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ îðãàí³â äîñóäîâîãî ðîçñë³äóâàííÿ,
ïðîêóðàòóðè, ñóäó òà ³íøèõ ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ, çàëó÷åíèõ äî
ïðîöåñó. Öåé ïîðÿäîê º ºäèíèì (óí³ô³êîâàíèì) äëÿ âñ³õ êðèì³íàëüíèõ ïðîâàäæåíü,
ùî º ãàðàíò³ºþ äîòðèìàííÿ ïðàâ ñóá’ºêò³â êðèì³íàëüíîãî ïðîöåñó, âèêîíàííÿ çàâäàíü
êðèì³íàëüíîãî ïðîâàäæåííÿ. Ïðîöåñóàëüíà ôîðìà ñòàíîâèòü âåëèêó ñîö³àëüíó ö³í-
í³ñòü, óòâîðþº íàéâàæëèâ³øó ãàðàíò³þ ñïðàâåäëèâîãî ïðàâîñóääÿ. Âîíà ìàº âðåãó-
ëüîâóâàòèñÿ êðèì³íàëüíî-ïðîöåñóàëüíèì çàêîíîäàâñòâîì.
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Ó çàãàëüíîìó âèãëÿä³ ïîðÿäîê ïðèéíÿòòÿ ð³øåííÿ ïðî çàñòîñóâàííÿ çàõîä³â
áåçïåêè îïèñàíèé ó ñò. 22 Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ áåçïåêè îñ³á, ÿê³
áåðóòü ó÷àñòü ó êðèì³íàëüíîìó  ñóäî÷èíñòâ³”.

Ïîëîæåííÿìè ñò. 20, 21 öüîãî Çàêîíó âèçíà÷åíî ÷³òê³ ïðèâîäè é ï³äñòàâè, çà
íàÿâíîñò³ ÿêèõ ïðèéìàºòüñÿ îá´ðóíòîâàíå ð³øåííÿ ïðî âæèòòÿ ÷è ñêàñóâàííÿ çàõîä³â
çàáåçïå÷åííÿ áåçïåêè. Âîäíî÷àñ ñë³ä àêöåíòóâàòè óâàãó, ùî çàêîíîäàâåöü, íàäàâøè
óïîâíîâàæåíèì îñîáàì ïðàâî çì³íþâàòè çàõîäè áåçïåêè, íå ïåðåäáà÷èâ äëÿ öüîãî
ï³äñòàâè. Ç îãëÿäó íà îêðåñëåíå óáà÷àºòüñÿ, ùî ïðîöåäóðà çì³íè, äîïîâíåííÿ, îáìå-
æåííÿ çàõîä³â áåçïåêè îñ³á ó êðèì³íàëüíîìó ïðîâàäæåíí³ ïîòðåáóº äåòàëüíîãî íîð-
ìàòèâíî-ïðàâîâîãî ðåãëàìåíòóâàííÿ.

Ãàðàíò³ºþ çàáåçïå÷åííÿ åôåêòèâíîñò³ çàõîä³â áåçïåêè º òî÷íå äîòðèìàííÿ, ç
îäíîãî áîêó, ïðîöåñóàëüíîãî ïîðÿäêó ïðèéíÿòòÿ ð³øåííÿ ùîäî çàñòîñóâàííÿ çàõîä³â
áåçïåêè, à ç äðóãîãî – ïîðÿäêó ¿õ ôàêòè÷íîãî çä³éñíåííÿ êîìïåòåíòíèìè îðãàíàìè
ñòîñîâíî ñâ³äê³â.

Ïî-÷åòâåðòå: ä³ÿëüí³ñòü óïîâíîâàæåíèõ íà çàáåçïå÷åííÿ áåçïåêè îñ³á. Ñë³ä
çàçíà÷èòè, ùî ïðàâî îñîáè, ÿêà áåðå ó÷àñòü ó êðèì³íàëüíîìó ïðîâàäæåíí³, çîêðåìà
ñâ³äêà, íå ìîæå áóòè ðåàë³çîâàíî áåç ñïåö³àëüíî óïîâíîâàæåíèõ íà öå äåðæàâíèõ
îðãàí³â. Ñàìå âîíè âèêîíóþòü îñîáëèâó ðîëü ó âò³ëåíí³ ïðàâà â æèòòÿ, îñê³ëüêè
ìàþòü â³äïîâ³äí³ äëÿ öüîãî ïîâíîâàæåííÿ òà çàáåçïå÷åí³ ïåâíèìè çàñîáàìè ðåàë³çàö³¿
íîðì, êîíòðîëþþòüñÿ äåðæàâîþ òà íåþ ô³íàíñóþòüñÿ. Íàâ³òü òîä³, êîëè âíàñë³äîê
áåçä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â ëþäèíà, ÿêà ïîòðåáóº çàõèñòó â êðèì³íàëüíîìó
ïðîâàäæåíí³, íå ìîæå ðåàë³çóâàòè ñâîº ïðàâî, âîíà ëèøå ìîæå ñïîíóêàòè óïîâíîâà-
æåí³ îðãàíè ÷åðåç ïåâí³ ñóäîâ³, ïðîêóðîðñüê³ ìåõàí³çìè íà âèêîíàííÿ ¿õ îáîâ’ÿçê³â.
Ç îãëÿäó íà öå åôåêòèâíà ä³ÿëüí³ñòü óïîâíîâàæåíèõ íà çàáåçïå÷åííÿ áåçïåêè îñ³á º
ãàðàíò³ºþ çàáåçïå÷åííÿ áåçïåêè ñâ³äê³â.

Íàðàç³ çä³éñíåííÿ çàõîä³â áåçïåêè ïîêëàäàºòüñÿ çà ï³äñë³äí³ñòþ íà îðãàíè
Ñëóæáè áåçïåêè, Äåðæàâíîãî áþðî ðîçñë³äóâàíü, Íàö³îíàëüíî¿ ïîë³ö³¿ àáî Íàö³îíàëüíå
àíòèêîðóïö³éíå áþðî, ó ñêëàä³ ñòðóêòóð ÿêèõ ³ç ö³ºþ ìåòîþ ñòâîðþþòüñÿ ñïåö³àëüí³
ï³äðîçä³ëè. Âîäíî÷àñ çàóâàæèìî, ùî ä³¿ çàçíà÷åíèõ âèùå îðãàí³â ùîäî çàáåçïå÷åííÿ
çàõèñòó ñâ³äê³â ïðîâîäÿòüñÿ â ðåæèì³ îñîáëèâî¿ ñåêðåòíîñò³, ùî â³äïîâ³äíî óñêëàäíþº
ðîçìåæóâàííÿ ïîâíîâàæåíü êîæíîãî ç öèõ îðãàí³â, ì³æ ÿêèìè áðàêóº êîîðäèíàö³¿
òà äîâ³ðè. Êð³ì òîãî, ñë³ä â³äì³òèòè, ùî çàõèñò ñâ³äê³â ñïåö³àëüí³ ï³äðîçä³ëè çä³éñíþþòü
ïàðàëåëüíî ç ³íøèìè çàâäàííÿìè, ùî ïåðåøêîäæàº íàëåæíîìó çàõèñòó. Îñê³ëüêè
÷èííå çàêîíîäàâñòâî ìàº çàíàäòî ðîçïîðÿä÷èé õàðàêòåð, öå ïðèçâîäèòü äî òîãî, ùî
îðãàí, ÿêèé ïðîâàäèòü çàõîäè áåçïåêè, îáìåæåíèé ó ñâî¿é ä³ÿëüíîñò³. Òàêîæ, êîëè
ñë³ä÷èé, ïðîêóðîð, ñóä, ó ïðîâàäæåíí³ ÿêèõ ïåðåáóâàþòü êðèì³íàëüí³ ïðîâàäæåííÿ,
ïðèéìàþòü ð³øåííÿ ïðî çàñòîñóâàííÿ çàõîä³â áåçïåêè äî óâàãè íå áåðóòüñÿ ðåñóðñí³
òà îïåðàö³éí³ ìîæëèâîñò³ îðãàí³â, ÿê³ áåçïîñåðåäíüî çä³éñíþþòü òàêèé çàõèñò, ùî é
óíåìîæëèâëþº çàáåçïå÷åííÿ íàä³éíîãî çàõèñòó ó÷àñíèêàì êðèì³íàëüíîãî ñóäî÷èí-
ñòâà, çîêðåìà ñâ³äêàì.

Ç îãëÿäó íà âèêëàäåíå, âèíèêàº íåîáõ³äí³ñòü ó ñòâîðåíí³ îêðåìîãî, ñàìîñò³éíîãî
îðãàíó äëÿ çàáåçïå÷åííÿ çàõèñòó ñâ³äê³â (îñîáëèâî âàæëèâèõ ñâ³äê³â), ÿêèé áè áóâ
â³äïîâ³äàëüíèé çà îïåðàòèâíó ï³äãîòîâêó òà âïðîâàäæåííÿ çàõîä³â çàõèñòó ñâ³äê³â. Ïðè
öüîìó ñë³ä íàãîëîñèòè, ùî â³äïîâ³äíî äî ï. 28 Ðåêîìåíäàö³é Ðàäè ªâðîïè ï³äðîçä³ëè
ïî çàõèñòó ñâ³äê³â ìàþòü îïåðàòèâíó àâòîíîì³þ ³ íå áåðóòü ó÷àñò³ â ï³äãîòîâö³ ñïðàâè
àáî ðîçñë³äóâàíí³. Çâàæàþ÷è íà öå, à òàêîæ äëÿ äîäåðæàííÿ ìàêñèìàëüíîãî ð³âíÿ
êîíô³äåíö³éíîñò³, óñóíåííÿ ðèçèê³â ðîçêðèòòÿ ³íôîðìàö³¿ âáà÷àºìî äîö³ëüíèì, ùîá
ï³äðîçä³ë áóâ àâòîíîìíèì îïåðàòèâíèì. Âîäíî÷àñ çàêîí ìàº çàáåçïå÷óâàòè ïîâíó
îðãàí³çàö³éíó é ô³íàíñîâó íåçàëåæí³ñòü òàêîãî îðãàíó ïðè çä³éñíåíí³ ñâî¿õ ïîâíîâàæåíü.

Íà íàøó äóìêó, â öüîìó íàïðÿì³ â³äáóâàþòüñÿ ïîçèòèâí³ çì³íè. Òàê, 20 ãðóäíÿ
2017 ð. â³äáóëàñÿ ïðåçåíòàö³ÿ êîíöåïö³¿ çàêîíó ïðî çàõèñò ñâ³äê³â ó êðèì³íàëüíîìó
ñóäî÷èíñòâ³, òàê çâàíèé “Çàêîí Àì³íè Îêóºâî¿” [15] . Ï³çí³øå ï³äãîòîâëåíî Ïðîåêò
Çàêîíó ïðî çàáåçïå÷åííÿ áåçïåêè îñ³á, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëüíîìó ñóäî÷èíñòâ³
¹ 8457 â³ä 08.06.2018. Çã³äíî ç ÿêèì çàáåçïå÷åííÿ áåçïåêè ö³ííèõ ñâ³äê³â, ïîòåðï³ëèõ
àáî ï³äîçðþâàíèõ çä³éñíþâàòèìå Íàö³îíàëüíà ñëóæáà çàõèñòó [16].

ßê áà÷èìî, óäîñêîíàëåííÿ çàêîíîäàâñòâà â ö³é ñôåð³ ñêåðîâàíî íà ñòâîðåííÿ
ïîâíîö³ííîãî ³íñòèòóòó äåðæàâíîãî çàõèñòó ïðàâ ñâ³äê³â òà ³íøèõ ó÷àñíèê³â
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êðèì³íàëüíîãî ïðîâàäæåííÿ, âèêîíàííÿ êîíñòèòóö³éíîãî îáîâ’ÿçêó ïðàâîâî¿ äåðæàâè
âèçíàâàòè, äîòðèìóâàòèñÿ, çàõèùàòè ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà.

Îòæå, íà ï³äñòàâ³ çàçíà÷åíîãî ââàæàºìî, ùî åôåêòèâíà ïðàâîòâîð÷à, ïðàâîçà-
ñòîñîâíà òà îðãàí³çàö³éíà ä³ÿëüí³ñòü äåðæàâíèõ îðãàí³â âèáóäîâóº ñèñòåìó ïðàâîâèõ
ãàðàíò³é, ÿêà ìàº çàáåçïå÷èòè çä³éñíåííÿ îðãàíàìè, ÿê³ çàáåçïå÷óþòü áåçïåêó ñâ³äê³â
â³äïîâ³äíî äî çàêîíó, þðèäè÷íèõ îáîâ’ÿçê³â ³ç ðåàë³çàö³¿ ïðàâ ñâ³äê³â íà áåçïåêó.

Ïî-ï’ÿòå: ñèñòåìà ïåðåâ³ðêè îá´ðóíòîâàíîñò³ ïðèéíÿòèõ ð³øåíü. Îñê³ëüêè
êðèì³íàëüíèé ïðîöåñ, ÿê ³ ³íøèé âèä ëþäñüêî¿ ä³ÿëüíîñò³, íå º äîñêîíàëèì ³ â ïðèí-
öèï³ äîïóñêàº ìîæëèâ³ñòü ïîìèëîê, ÿê âàãîìà ïðîöåñóàëüíà ãàðàíò³ÿ çàêîíîäàâöåì
ïåðåäáà÷åíà íåçàëåæíà ñèñòåìà ïåðåâ³ðêè (êîíòðîëþ) çàêîííîñò³ é îá´ðóíòîâàíîñò³
äåÿêèõ ð³øåíü, ùî ïðèéìàþòüñÿ â ìåæàõ êðèì³íàëüíîãî ñóäî÷èíñòâà. ¯¿ åëåìåíòàìè
ñòàþòü âèçíà÷åí³ êðèì³íàëüíî-ïðîöåñóàëüíèì çàêîíîì ìîæëèâîñò³ ùîäî îñêàðæåííÿ
áóäü-ÿêî¿ íåçàêîííî¿ àáî íåîá´ðóíòîâàíî¿ ä³¿ ñë³ä÷îãî, ïðîêóðîðà ÿê ó ïîçàñóäîâîìó,
òàê ³ â ñóäîâîìó ïîðÿäêó [14] .

Âèêëèêàº íåïîðîçóì³ííÿ â³äñóòí³ñòü çàêîíîäàâ÷î¿ ìîæëèâîñò³ â çàÿâíèêà îñêàð-
æèòè ð³øåííÿ ñë³ä÷îãî ñóää³ ïðî â³äìîâó â çàäîâîëåíí³ ñêàðãè íà ä³¿ àáî áåçä³ÿëüí³ñòü
ñë³ä÷îãî, ïðîêóðîðà ó ñôåð³ çàñòîñóâàííÿ çàõîä³â áåçïåêè ï³ä ÷àñ êðèì³íàëüíîãî
ïðîâàäæåííÿ. Àïåëÿö³éí³ ñóäè ôîðìàëüíî ï³äõîäÿòü äî â³äïîâ³äíî¿ ñêàðãè ³ â³äìîâ-
ëÿþòü, ïîñèëàþ÷èñü íà ñò. 309 ÊÏÊ Óêðà¿íè, ùî ì³ñòèòü âè÷åðïíèé ïåðåë³ê óõâàë
ñë³ä÷îãî ñóää³, ÿê³ ìîæóòü áóòè îñêàðæåí³ â àïåëÿö³éíîìó ïîðÿäêó ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ [17]. Òàê, ó ñò. 309 ÊÏÊ Óêðà¿íè äî ïåðåë³êó ð³øåíü ñë³ä÷îãî ñóää³,
ùî ìîæóòü áóòè îñêàðæåí³ â àïåëÿö³éíîìó ïîðÿäêó, íå â³äíåñåíî â³äìîâè â çàäîâî-
ëåíí³ ñêàðãè íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî àáî ïðîêóðîðà ïðî çàñòîñóâàííÿ
çàõîä³â áåçïåêè. Òàêà ñèòóàö³ÿ ðîáèòü íåìîæëèâîþ ïîâíîþ ì³ðîþ ðåàë³çàö³þ ïðàâà
îñîáè íà îñîáèñòó áåçïåêó. Ç îãëÿäó íà öå âèíèêàº ïîòðåáà ó âíåñåíí³ çì³í äî ñò. 309
ÊÏÊ Óêðà¿íè, äîäàâøè äî ïåðåë³êó ð³øåíü ñë³ä÷îãî ñóää³, ùî ìîæóòü áóòè îñêàðæåí³
â àïåëÿö³éíîìó ïîðÿäêó, íåîáõ³äí³ñòü â³äíåñòè â³äìîâó â çàäîâîëåíí³ ñêàðãè íà
ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî àáî ïðîêóðîðà ïðî çàñòîñóâàííÿ çàõîä³â áåçïåêè.

Îòæå, àíàë³ç çàêîíîäàâ÷î çàêð³ïëåíî¿ ïðîöåäóðè îñêàðæåííÿ ç ïîãëÿäó ¿¿
äîñòóïíîñò³, øâèäêîñò³ ðåàë³çàö³¿, õàðàêòåðó ð³øåíü, ùî ïðèéìàþòüñÿ, ³, ÿê íàñë³äîê,
åôåêòèâíîñò³ äàº ï³äñòàâè çðîáèòè âèñíîâîê ïðî íåîáõ³äí³ñòü ¿¿ âäîñêîíàëåííÿ.

Ïî-øîñòå: îñîáëèâèé âèä þðèäè÷íî¿ ãàðàíò³¿ çàáåçïå÷åííÿ áåçïåêè ñâ³äê³â –
þðèäè÷íà â³äïîâ³äàëüí³ñòü. Íà ïðîòèâàãó ³íøèì âèäàì þðèäè÷íèõ ãàðàíò³é, ÿê³ çà-
áåçïå÷óâàëè ïðàâà îñîáè, âîíà º ãàðàíòîì þðèäè÷íèõ îáîâ’ÿçê³â.

Ñåðåä íàéâàæëèâ³øèõ ãàðàíò³é çàáåçïå÷åííÿ áåçïåêè ó÷àñíèê³â êðèì³íàëüíîãî
ïðîâàäæåííÿ ó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè º â³äïîâ³äàëüí³ñòü çà íåâæèòòÿ çàõîä³â
áåçïåêè ùîäî îñ³á, âçÿòèõ ï³ä çàõèñò (ñò. 380 ÊÊ Óêðà¿íè), ðîçãîëîøåííÿ â³äîìîñòåé
ïðî çàõîäè áåçïåêè ùîäî îñîáè, âçÿòî¿ ï³ä çàõèñò (ñò. 381 ÊÊ Óêðà¿íè), ïåðåøêîä-
æàííÿ ç’ÿâëåííþ ñâ³äêà, ïîòåðï³ëîãî, åêñïåðòà, ïðèìóøóâàííÿ ¿õ äî â³äìîâè â³ä äà-
âàííÿ ïîêàçàíü ÷è âèñíîâêó (ñò. 386 ÊÊ Óêðà¿íè).

Äîðå÷íî çâåðíóòè óâàãó íà òîé ôàêò, ùî ðîçä³ë XVIII Êðèì³íàëüíîãî êîäåêñó
Óêðà¿íè ì³ñòèòü íèçêó ñòàòåé, ÿê³ ïåðåäáà÷àþòü â³äïîâ³äàëüí³ñòü çà ïîãðîçó àáî íà-
ñèëüñòâà ùîäî ñóää³, íàðîäíîãî çàñ³äàòåëÿ ÷è ïðèñÿæíîãî (ñò. 377); óìèñíå çíèùåííÿ
àáî ïîøêîäæåííÿ ìàéíà ñóää³, íàðîäíîãî çàñ³äàòåëÿ ÷è ïðèñÿæíîãî (ñò. 378); ïîñÿ-
ãàííÿ íà æèòòÿ ñóää³, íàðîäíîãî çàñ³äàòåëÿ ÷è ïðèñÿæíîãî ó çâ’ÿçêó ç ¿õ ä³ÿëüí³ñòþ,
ïîâ’ÿçàíîþ ³ç çä³éñíåííÿì ïðàâîñóääÿ (ñò. 379); âòðó÷àííÿ â ä³ÿëüí³ñòü çàõèñíèêà
÷è ïðåäñòàâíèêà îñîáè (ñò. 397); ïîãðîçà àáî íàñèëüñòâî ùîäî çàõèñíèêà ÷è ïðåä-
ñòàâíèêà îñîáè (ñò. 398); óìèñíå çíèùåííÿ àáî ïîøêîäæåííÿ ìàéíà çàõèñíèêà ÷è
ïðåäñòàâíèêà îñîáè (ñò. 399); ïîñÿãàííÿ íà æèòòÿ çàõèñíèêà ÷è ïðåäñòàâíèêà îñîáè
ó çâ’ÿçêó ç ä³ÿëüí³ñòþ, ïîâ’ÿçàíîþ ç íàäàííÿì ïðàâîâî¿ äîïîìîãè (ñò. 400) [18].
Ïîðÿä ç öèì ó ÊÊ Óêðà¿íè íå ïåðåäáà÷åíà â³äïîâ³äàëüí³ñòü çà â÷èíåííÿ òîòîæíèõ
çëî÷èí³â ùîäî ñâ³äê³â ÿê ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ. Ç îãëÿäó íà öå
âèíèêàº ïîòðåáà ó ñòâîðåíí³ äîäàòêîâèõ ãàðàíò³é çàõèñòó ñâ³äê³â â³ä íåçàêîííîãî
âïëèâó ³, ÿê íàñë³äîê, äîñÿãíåííÿ çàâäàíü êðèì³íàëüíîãî ïðîâàäæåííÿ.

Íà ï³äñòàâ³ àíàë³çó òåîðåòè÷íèõ äæåðåë êîíñòàòóºìî, ùî ïðîöåñóàëüíèìè ãàðàí-
ò³ÿìè çàáåçïå÷åííÿ áåçïåêè ñâ³äê³â ñë³ä ââàæàòè ïåðåäáà÷åí³ êðèì³íàëüíèì ïðîöå-
ñóàëüíèì çàêîíîäàâñòâîì ïðàâîâ³ âèìîãè (óìîâè, ïðàâîâ³ çàñîáè òà ñïîñîáè), ÿê³
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çàáåçïå÷óþòü ôàêòè÷íó ðåàë³çàö³þ, îõîðîíó òà íàä³éíèé çàõèñò ïðàâ ³ çàêîííèõ
³íòåðåñ³â ñâ³äê³â ùîäî ÿêèõ çàñòîñîâàíî çàõîäè áåçïåêè. Äî îñíîâíèõ âèä³â ãàðàíò³é
çàáåçïå÷åííÿ áåçïåêè ñâ³äê³â íàëåæàòü: 1) ïðîöåñóàëüí³ íîðìè, çàêð³ïëåí³ ó íèõ
ïðàâà òà îáîâ’ÿçêè ñâ³äê³â; 2) ïðèíöèïè ñóäî÷èíñòâà, ÿê³ çàêð³ïëåí³ â ïðàâîâèõ
íîðìàõ; 3) êðèì³íàëüíî-ïðîöåñóàëüíà ôîðìà; 4) ä³ÿëüí³ñòü óïîâíîâàæåíèõ íà çàáåç-
ïå÷åííÿ áåçïåêè îñ³á; 5) ñèñòåìà ïåðåâ³ðêè îá´ðóíòîâàíîñò³ ïðèéíÿòèõ ð³øåíü;
6) þðèäè÷íà â³äïîâ³äàëüí³ñòü.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Êó÷èíñüêà Î.Ï. Ãàðàíò³¿ çàáåçïå÷åííÿ ïðàâ ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ çà íîâèì
Êðèì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè. Ñëîâî íàö³îíàëüíî¿ Øêîëè ñóää³â Óêðà¿íè. 2012.
¹ 1(1). Ñ. 67–73.

2. Áàðàí Ñ.Î. Êîíñòèòóö³éíå ïðàâî ëþäèíè ³ ãðîìàäÿíèíà íà â³äøêîäóâàííÿ øêîäè òà éîãî
çàáåçïå÷åííÿ â Óêðà¿í³: äèñ. … êàíä. þðèä. íàóê: 12.00.02. Êè¿â, 2013. 200 ñ.

3. Ïðîò÷åíêî Ñ.Ì. Ñóòí³ñòü òà âèäè þðèäè÷íèõ ãàðàíò³é, ÿê³ ïåðåäáà÷åí³ äëÿ ïðàö³âíèê³â îðãàí³â
âíóòð³øí³õ ñïðàâ. Â³ñí. Õàðê³â. íàö. óí. âíóòð. ñïðàâ. 2008. ¹ 42. Ñ. 294–300.

4. Êîðíóêîâ Â.Ì. Òåîðåòè÷åñêèå è ïðàâîâûå îñíîâû ïîëîæåíèÿ ëè÷íîñòè â óãîëîâíîì
ñóäîïðîèçâîäñòâå: äèñ. ... ä-ðà þðèä. íàóê: 12.00.09. Ñàðàòîâ, 1987. 415 ñ.

5. Ñòðîãîâè÷ Ì.Ñ. Êóðñ ñîâåòñêîãî óãîëîâíîãî ïðîöåññà. Ìîñêâà: Íàóêà, 1968. Ò. 1. Îñíîâíûå
ïîëîæåíèÿ íàóêè ñîâåòñêîãî óãîëîâíîãî ïðîöåññà. 468 ñ.

6. Êðèì³íàëüíèé ïðîöåñ: ï³äðó÷íèê / çà ðåä.: Â.ß. Òàö³ÿ, Þ.Ì. Ãðîøåâîãî, Î.Â. Êàïë³íà, Î.Ã. Øè-
ëà. Õàðê³â: Ïðàâî, 2013. 823 ñ.

7. Òåðòèøíèê Â.Ì. Íàóêîâî-ïðàêòè÷íèé êîìåíòàð äî Êðèì³íàëüíî-ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè.
Êè¿â: À.Ñ.Ê., 2003. 1056 ñ.

8. Ñòðîãîâè÷ Ì.Ñ. Ïðèðîäà ñîâåòñêîãî óãîëîâíîãî ïðîöåññà è ïðèíöèï ñîñòÿçàòåëüíîñòè. Ìîñêâà:
Þðèä. èçäàòåëüñòâî ÍÊÞ ÑÐÑÐ, 1939. 152 ñ.

9. Êîíñòèòóö³éíå ïðàâî Óêðà¿íè: ï³äðó÷íèê / çà ðåä. Â.Ô. Ïîãîð³ëêà. Êè¿â: Íàóê. äóìêà,1999. Ñ. 218.
10. Ìîëäîâàí Â.Â., Êàöàâåöü Ð.Ñ. Êðèì³íàëüíèé ïðîöåñ Óêðà¿íè. Ïðàêòèêóì: íàâ÷. ïîñ³á. Êè¿â:

Àëåðòà, 2006. Ñ. 109.
11. Ãîðñêèé Ã.Ô., Êîêîðåâ Ë.Ä., Ýëüêèíä Ï.Ñ. Ïðîáëåìû äîêàçàòåëüñòâ â ñîâåòñêîì óãîëîâíîì ïðîöåññå.

Âîðîíåæ: Èçäàòåëüñòâî Âîðîíåæ. óí-òà, 1978. Ñ. 230–236.
12. Ëàðèí À.Ì. Ðàññëåäîâàíèå ïî óëîâíîìó äåëó: ïðîöåññóàëüíûå ôóíêöèè. Ì.: Þðèä. ëèò., 1986.

Ñ. 60.
13. Âàñüêîâñüêà Â.Ï. Ïðàâî ëþäèíè íà áåçïåêó òà êîíñòèòóö³éíî-ïðàâîâèé ìåõàí³çì éîãî çàáåçïå÷åííÿ:

äèñ. … êàíä. þðèä. íàóê: 12.00.02. Äí³ïðîïåòðîâñüê, 2006. Ñ. 10.
14. Öèëþðèê ².². Ïðî ïðîöåñóàëüí³ ãàðàíò³¿ çàõèñòó ïðàâ ³ ñâîáîä ó÷àñíèê³â êðèì³íàëüíîãî ñóäî÷èíñòâà.

Â³ñíèê Íàö³îíàëüíîãî óí³âåðñèòåòó “Ëüâ³âñüêà ïîë³òåõí³êà”. Þðèäè÷í³ íàóêè. 2016. ¹ 837. Ñ. 511–515.
URL: http://ena.lp.edu.ua/bitstream/ntb/33022/1/83-511-515.pdf (äàòà çâåðíåííÿ: 18.05.2018).

15. Ìîíàñòèðñüêèé Ä.À. Çàõèñò ñâ³äê³â â Óêðà¿í³: UIF ïðåçåíòóâàâ êîíöåïö³þ íîâîãî çàêîíó. URL:
https://uifuture.org/uk/post/zahist-svidkiv-v-ukraini-uif-prezentuvavkoncepciu-novogo-zakonu_563 (äàòà
çâåðíåííÿ: 12.04.2018).

16. Ïðîåêò Çàêîíó ïðî çàáåçïå÷åííÿ áåçïåêè îñ³á, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëüíîìó ñóäî÷èíñòâ³
â³ä 08.06.2018 ¹ 8457. Âåðõîâíà Ðàäà Óêðà¿íè:îô³ö.âåá-ïîðòàë. URL: http://w1.c1.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=64189 (äàòà çâåðíåííÿ: 12.06.2018).

17. Ïîñòàíîâà Àïåëÿö³éíîãî ñóäó ×åðí³ã³âñüêî¿ îáëàñò³ â³ä 07.02.2012 ð., ñïðàâà ¹ 10-28/2012,
ïðîâàäæåííÿ ¹ 10/2590/28/2012, ªÄÐÑÐ ¹ 24866488. ªäèíèé äåðæàâíèé ðåºñòð ñóäîâèõ ð³øåíü. URL:
http://www.reyestr.court.gov.ua/Review/24866488 (äàòà çâåðíåííÿ: 24.04.2017).

18. Êðèì³íàëüíèé êîäåêñ Óêðà¿íè: Çàêîí Óêðà¿íè â³ä 05.04.2001 ¹ 2341–III. Â³äîìîñò³ Âåðõîâíî¿
Ðàäè Óêðà¿íè. 2001. ¹ 25–26. Ñò. 131.

REFERENCES

1. Kuchinska, O.P., 2012, Harantiyi zabezpechennya prav uchasnykiv kryminalnoho provadzhennya za
novym Kryminalnym protsesualnym kodeksom Ukrayiny. “Guarantees of the Rights of Participants in Criminal
Proceedings according to the New Criminal Procedure Code of Ukraine”. The Word of the National School of
Judges of Ukraine 1(1), 67–73 [in Ukrainian].

2. Baran, S.O., 2013, Konstytutsiyne pravo lyudyny i hromadyanyna na vidshkoduvannya shkody ta
yoho zabezpechennya v Ukrayiny. “Constitutional Right of a Person and a Citizen for Compensation of Harm
and Its Provision in Ukraine”: thesis. ... candidate of legal sciences: 12.00.02. Kyiv. 200 p. [in Ukrainian].

3. Protchenko, S.M., 2008, Sutnist ta vydy yurydychnykh harantiy, yaki peredbacheni dlya pratsivnykiv
orhaniv vnutrishnikh sprav. “The Essence and Types of Legal Guarantees Provided for Employees of the
Internal Affairs Bodies”. Herald KhNUVS  42, 294–300 [in Ukrainian].

4. Korniukov, V.Ì., 1987, Teoretycheskye y pravovye osnovy polozhenyya lychnosty v uholovnom
sudoproyzvodstve. “Theoretical and Legal Foundations of the Person’s Position in Criminal Proceedings”:
thesis ... Dr. of Law: 12.00.09. Saratov. 415 p. [in Russian].



ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ. 2018. ¹ 2(40)      ISSN 2072–8670
NAUKA I PRAVOOHORONA

254

5. Strogovich, M.S., 1968, 
Provisions of the Science of the Soviet Criminal Pocess. 468 p. [in Ukrainian].

6. Kryminalnyi protses: pidruchnyk. Criminal process: textbook / editors: Tatiy V.Y., Groshevyi, Y.M.,
Kaplin, O.G., Shylo, O.V., 2003. Kharkiv: Right, 2013. 823 p. [in Ukrainian].

. Tertyshnyk, V.M., 2003, Naukovo-praktychnyy komentar do Kryminalno-protsesualnoho kodeksu.
“Scientific and Practical Commentary on the Code of Criminal Procedure of Ukraine”. Kyiv. 1056 p. [in
Ukrainian].

8. Strogovich, M.S., 1939, Pryroda sovetskoho uholovnoho protsessa y pryntsyp sostyazatelnosty. “The
Nature of the Soviet Criminal Process and the Principle of Controversy”. Moscow. 152 p. [in Russian].

9. Konstutsiyne pravo Ukrayiny: pidruchnyk. Kyiv. “Constitutional Law of Ukraine”: textbook / ed.
V.F. Pohorilko. Kyiv. 1999. 218 p. [in Ukrainian].

10. Moldovan, V.V., Katsavets, R.S., 2006, “The Criminal Process of Ukraine”. Workshop: Teachers. Kyiv:
Alerta. P. 109 [in Ukrainian].

11. Horsky, H.F., Kokorev, L.D., Elkind, P.S., 1978, Problemy dokazatelstv v sovetskom uholovnom protsesse.
“Issues of Evidence in the Soviet Criminal Procedure”. Voronezh, 230–236 [in Russian].

12. Larin, A.M., 1986, Rassledovanye po ulovnomu delu: protsessualnye funktsyy. “Investigation on
Criminal Case: Procedural Functions”. M.: Yurid. Lit. P. 60 [in Russian].

13. Vaskovska, V.P., 2006, Pravo lyudyny na bezpeku ta konstytutsiyno-pravovyy mekhanizm yoho
zabezpechennya. “The Right of a Person to Security and the Constitutional and Legal Mechanism of its
Provision”: thesis. ... Candidate of Legal Sciences: 12.00.02. Dnipropetrovsk. P. 10 [in Ukrainian].

14. Tsilyurik I.I., 2016, Pro protsesualni harantiyi zakhystu prav i svobod uchasnykiv kryminalnoho
sudochynstva. “About Procedural Guarantees of the Protection of the Rights and Freedoms of Participants
in Criminal Proceedings”. Bulletin of the National University “Lviv Polytechnic””. Legal Sciences 837, 511–
515. URL: http: //ena.lp.edu.ua/bitstream/ntb/33022/1/83-511-515.pdf (Date of Application: 18.05.2018).

15. Monastyrsky, D.A., 2018, Zakhyst svidkiv v Ukrayini: UIF prezentuvav kontseptsiyu novoho zakonu. “Protection
of Witnesses in Ukraine: UIF Presented the Concept of a New Law”. URL: https://uifuture.org/uk/post/zahist-
svidkiv-v-ukraini-uif-prezentuvavkoncepciu-novogo-zakonu_563 (Date of Application: 12.04.2018) [in Ukrainian].

16. Proekt Zakonu pro zabezpechennya bezpeky osib, yaki berut uchast u kryminalnomu sudochynstvi
vid 08.06.2018 ¹ 8457. Draft Law on Ensuring the Safety of Persons Involved in Criminal Proceedings dated
08.06.2018 No 8457. Bulletin ofhe Verkhovna Rada of Ukraine: official web-portal. URL: http://w1.c1rada.gov.ua/
pls/zweb2/webproc4_1?pf3511=64189 (Date of Application: 12.06.2018) [in Ukrainian].

17. Postanova Apelyatsiynoho sudu Chernihivskoyi oblasti vid 07.02.2012 r., sprava ¹ 10-28/2012,
provadzhennya ¹ 10/2590/28/2012, YEDRSR No 24866488. Yedynyy derzhavnyy reyestr sudovykh rishen.
Resolution of the Court of Appeal of Chernihiv region dated February 7, 2012, case No 10-28 / 2012, proceedings
No 10/2590/28/2012, USSR No 24866488. Unified State Register of Court Decisions. URL: http://
www.reyestr.court.gov.ua/Review/24866488 (Date of Application: 24.04.2017) [in Ukrainian].

18. Criminal Code of Ukraine: Bill dated 05.04.2001 ¹ 2341–III. Bulletin of the Verkhovna Rada of
Ukraine. 2001. No 25–26. Art. 131 [in Ukrainian].

UDC 343.131.5:343.143

A.V. Ponomarenko,
Candidate of Law, Senior Researcher, Leading Researcher

of the Research Lab of the State Research Institute MIA Ukraine, Kyiv,
ORCID ID 0000-0002-6271-4485
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Paper is dedicated to the study of procedural safeguards to ensure the safety of
witnesses as participants in criminal proceedings. It is emphasized that the most important
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economic, political, organizational and legal nature, as well as methods and means that
provide real actual protection of both general and special (additional) rights, which are
specific only to persons with this legal status. The emphasis is placed on the fact that
criminal procedural guarantees play an important role in ensuring the right to personal
safety of a person who has fallen into the sphere of criminal justice. On the basis of the
analysis of doctrinal approaches, the notion “procedural safeguards to ensure the safety of
witnesses” is formulated in criminal proceedings, as provided by the criminal procedural
law, the legal requirements (conditions, legal means and methods) that ensure the actual
realization, protection and reliable protection of the rights and legitimate interests of
witnesses which are applied security measures. The main types of guarantees of ensuring
the safety of witnesses are assigned to them: 1) procedural norms, the rights and obligations
of witnesses established in them; 2) the principles of legal proceedings, which are enshrined
in legal norms; 3) the criminal-procedural form; 4) activities of authorized persons to
ensure the safety of persons; 5) system of verification of the validity of the decisions; 
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appeal of procedural decisions.
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