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Ó ñòàòò³ äîñë³äæåíî òåîðåòè÷í³ òà ïðèêëàäí³ ïðîáëåìè ðîçãëÿäó êëîïîòàíü
ó êðèì³íàëüíîìó ïðîöåñ³ Óêðà¿íè. Ïðîàíàë³çîâàíî çàêîíîäàâ÷³ ïîëîæåííÿ öüîãî
³íñòèòóòó, ÿêèé âèñòóïàº îäí³ºþ ç ãàðàíò³é çàáåçïå÷åííÿ ïðàâ ³ çàêîííèõ ³íòåðåñ³â
îñ³á, ÿê³ çàëó÷àþòüñÿ ó ñôåðó êðèì³íàëüíîãî ñóäî÷èíñòâà.

Çðîáëåíî âèñíîâîê, ùî â ÷àñòèí³ ïðîöåñóàëüíî¿ ðåãëàìåíòàö³¿ ðîçãëÿäó êëî-
ïîòàíü ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ íåîáõ³äíî âíåñòè â³äïîâ³äí³ çì³íè é äîïîâ-
íåííÿ, ùî ÿêíàéêðàùå äîçâîëèòü ðåàë³çóâàòè çàñàäè çàêîííîñò³, à òàêîæ âèêî-
íàííÿ çàâäàíü êðèì³íàëüíîãî ïðîâàäæåííÿ.

Êëþ÷îâ³ ñëîâà: êëîïîòàííÿ, äîñóäîâå ðîçñë³äóâàííÿ, êðèì³íàëüíå ïðîâàäæåí-
íÿ, êëàñèô³êàö³ÿ êëîïîòàíü, ñë³ä÷èé, ïðîêóðîð, ÊÏÊ Óêðà¿íè.

Îäí³ºþ ³ç îñíîâîïîëîæíèõ çàñàä êðèì³íàëüíîãî ïðîâàäæåííÿ º çìàãàëüí³ñòü,
â³äïîâ³äíî äî ÿêî¿ ñòîðîíè êðèì³íàëüíîãî ïðîâàäæåííÿ ìàþòü ð³âí³ ïðàâà íà
çáèðàííÿ òà ïîäàííÿ äî ñóäó ðå÷åé, äîêóìåíò³â, ³íøèõ äîêàç³â, êëîïîòàíü, ñêàðã,
à òàêîæ íà ðåàë³çàö³þ ³íøèõ ïðîöåñóàëüíèõ ïðàâ, ïåðåäáà÷åíèõ ÊÏÊ Óêðà¿íè.
Àíàë³çóþ÷è â³äïîâ³äí³ ïðèïèñè ÊÏÊ Óêðà¿íè, ñïðÿìîâàí³ íà ðåàë³çàö³þ ö³º¿
çàñàäè, âàðòî çàóâàæèòè, ùî ò³ëüêè ñë³ä÷èé òà ïðîêóðîð íàä³ëåí³ ïîâíîâàæåííÿìè
ùîäî ñàìîñò³éíîãî ïðîâàäæåííÿ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é òà íåãëàñíèõ ñë³ä÷èõ
(ðîçøóêîâèõ) ä³é, ÿê³ º îñíîâíèì çàñîáîì çáèðàííÿ äîêàç³â ó êðèì³íàëüíîìó
ïðîâàäæåíí³. Âîäíî÷àñ ñó÷àñíèé íàïðÿì ðîçâèòêó êðèì³íàëüíîãî ïðîöåñóàëüíîãî
çàêîíîäàâñòâà, çàáåçïå÷óþ÷è ðåàë³çàö³þ çàçíà÷åíî¿ çàñàäè, ïåâíîþ ì³ðîþ çàêð³ïëþº
“êîìïåíñóþ÷³” íîðìè äëÿ ³íøèõ ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ. Öå, çîêðå-
ìà, âèðàæàºòüñÿ ³ â ïîëîæåííÿõ ñò. 220 ÊÏÊ Óêðà¿íè, äå âñòàíîâëåíî, ùî êëîïîòàí-
íÿ ñòîðîíè çàõèñòó, ïîòåðï³ëîãî ³ éîãî ïðåäñòàâíèêà ÷è çàêîííîãî ïðåäñòàâíèêà,
ïðåäñòàâíèêà þðèäè÷íî¿ îñîáè, ùîäî ÿêî¿ çä³éñíþºòüñÿ ïðîâàäæåííÿ, ïðî âèêîíàííÿ
áóäü-ÿêèõ ïðîöåñóàëüíèõ ä³é ñë³ä÷èé, ïðîêóðîð çîáîâ’ÿçàí³ ðîçãëÿíóòè â ñòðîê
íå á³ëüøå òðüîõ äí³â ç ìîìåíòó ïîäàííÿ ³ çàäîâîëüíèòè ¿õ çà íàÿâíîñò³ â³äïîâ³äíèõ
ï³äñòàâ. ßê áà÷èìî, çàêîíîäàâåöü âèêîðèñòîâóº ñëîâîñïîëó÷åííÿ “áóäü-ÿêèõ
ïðîöåñóàëüíèõ ä³é”, òîáòî õàðàêòåð âèìîã ñò. 220 ÊÏÊ Óêðà¿íè ìîæíà âèçíà÷èòè
ÿê çàãàëüíèé, ùî çóìîâëþº íàñ çóïèíèòèñÿ é äîñë³äèòè ñòðóêòóðó ïðàâîâ³äíîñèí,
íà ÿê³ ñïðÿìîâàíå ¿õ ïðàâîâå ðåãóëþâàííÿ.
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Îêðåìèì ïðîáëåìíèì ïèòàííÿì ùîäî ðîçãëÿäó êëîïîòàíü ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ ïðèñâÿòèëè ñâî¿ ïðàö³ Î. Àíåíêî, Í. Áîðæåöüêà, Ï. Çóáàêîâ, ª. Êî-
âàëåíêî, Î. Òîðáàñ òà ³í. Ïðîòå îêðåì³ çàêîíîäàâ÷³ àñïåêòè, ùî ñòîñóþòüñÿ ðîçãëÿäó
êëîïîòàíü ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, çàëèøàþòüñÿ íåâèð³øåíèìè. Òîìó
ó ïðàêòè÷í³é ïëîùèí³ âèíèêàþòü ñêëàäíîù³ ùîäî îäíîìàí³òíîãî çàñòîñóâàííÿ
çàêîíîäàâ÷èõ âèìîã ó öüîìó íàïðÿì³ ä³ÿëüíîñò³, ùî äîçâîëÿº ïðîâåñòè äîñë³äæåííÿ
çàçíà÷åíîãî ïèòàííÿ.

Ìåòà ñòàòò³ ïîëÿãàº â àíàë³ç³ çàêîíîäàâ÷èõ ïîëîæåíü ç ïèòàíü ðåãóëþâàííÿ
ðîçãëÿäó êëîïîòàíü ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, âèÿâëåíí³ ïðîãàëèí ³
ôîðìóâàíí³ øëÿõ³â ¿õ âèð³øåííÿ.

Ïðîàíàë³çóâàâøè ïîëîæåííÿ ñò. 220 ÊÏÊ Óêðà¿íè, ìîæíà ä³éòè âèñíîâêó,
ùî â öüîìó âèïàäêó îá’ºêòîì ïðàâîâ³äíîñèí âèñòóïàº ð³øåííÿ ñë³ä÷îãî, ïðîêóðîðà
â³äíîñíî çàäîâîëåííÿ êëîïîòàííÿ ùîäî ïðîâåäåííÿ ïåâíî¿ ïðîöåñóàëüíî¿ ä³¿ ÷è
â³äìîâè â ¿¿ ïðîâåäåíí³. Êð³ì òîãî, ïîëîæåííÿ ÷. 2 ñò. 220 ÊÏÊ Óêðà¿íè òàêîæ
óêàçóþòü íà â³äïîâ³äíèé ñóá’ºêò, îñê³ëüêè ó íèõ çàçíà÷àºòüñÿ, ùî ïðî ðåçóëüòàòè
ðîçãëÿäó êëîïîòàííÿ ïîâ³äîìëÿºòüñÿ îñîáà, ÿêà çàÿâèëà êëîïîòàííÿ. Òîáòî â
öüîìó ðàç³ ñóá’ºêòîì âèñòóïàº â³äïîâ³äíèé ó÷àñíèê êðèì³íàëüíîãî ïðîâàäæåííÿ,
ÿêèé ìàº ïðàâî ïîäàòè òàêå êëîïîòàííÿ ³ ÿêèé éîãî ðåàë³çóâàâ. Ïðî ïîâíó àáî
÷àñòêîâó â³äìîâó â çàäîâîëåíí³ êëîïîòàííÿ ñë³ä÷èé, ïðîêóðîð çîáîâ’ÿçàí³ âèíåñòè
âìîòèâîâàíó ïîñòàíîâó, êîï³ÿ ÿêî¿ âðó÷àºòüñÿ îñîá³, ÿêà çàÿâèëà êëîïîòàííÿ, à
ó ðàç³ íåìîæëèâîñò³ âðó÷åííÿ ç îá’ºêòèâíèõ ïðè÷èí – íàäñèëàºòüñÿ ¿é.

Ñë³ä çàóâàæèòè, ùî çä³éñíèâøè àíàë³ç çàçíà÷åíèõ âèùå ïîëîæåíü, ñë³ä
àêöåíòóâàòè óâàãó íà òîìó, ùî â ÊÏÊ Óêðà¿íè çàêîíîäàâöåì, ïî-ïåðøå, íå íàäàíî
÷³òêîãî ïåðåë³êó êëîïîòàíü, ÿê³ ìîæóòü ïîäàòè â³äïîâ³äí³ ó÷àñíèêè êðèì³íàëüíîãî
ïðîâàäæåííÿ; ïî-äðóãå, íå ïåðåäáà÷åíî ï³äñòàâ, ÿêèìè ïîâèíåí êåðóâàòèñÿ ñë³ä÷èé,
ïðîêóðîð ïðè â³äìîâ³ ÷è çàäîâîëåíí³ êëîïîòàííÿ.

Ïðèâåðòàº óâàãó é òîé ôàêò, ùî, âñòàíîâèâøè ñòðîê ðîçãëÿäó êëîïîòàííÿ,
çàêîíîäàâåöü íå ïåðåäáà÷èâ, ó ÿêèé ñàìå ñòðîê ñë³ä÷èé, ïðîêóðîð ìàþòü ðîçïî÷àòè
éîãî âèêîíóâàòè, ùî ñë³ä âèçíà÷èòè ïðîãàëèíîþ, ÿêà â ïðàêòè÷í³é ïëîùèí³ ìîæå
âèêëèêàòè íèçêó ïðîáëåì. Íàìàãàþ÷èñü óñóíóòè òàêó ïðîãàëèíó, / Î.Î. Òîð-
áàñ ïðè ¿¿ âèð³øåíí³ çâåðíóâñÿ äî ïîëîæåíü ñò. 27 ÊÏÊ Óêðà¿íè, ãîâîðÿ÷è ïðî
ðîçóìí³ ñòðîêè êðèì³íàëüíî¿ ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ ñòîðîíè îáâèíóâà÷åííÿ
ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ [1, ñ. 78–80]. Ïðîòå, ÿê çàñâ³ä÷èëî ïðîâåäåíå
íàìè àíêåòóâàííÿ, 78 % ñë³ä÷èõ òà 73 % ïðîêóðîð³â íå ââàæàþòü çà äîö³ëüíå çà-
ñòîñîâóâàòè ïðèïèñè ñò. 27 ÊÏÊ Óêðà¿íè ï³ä ÷àñ ðîçãëÿäó êëîïîòàíü. Òàêîæ, íà
íàøó äóìêó, íîâîââåäåíà ïðàâîâà äåô³í³ö³ÿ “ðîçóìí³ ñòðîêè” º äîñèòü íå÷³òêîþ,
à ïðèïèñè ñò. 27 ÊÏÊ Óêðà¿íè ñïðÿìîâàí³ íà çàãàëüíå ðåãóëþâàííÿ ñòðîê³â,
óïðîäîâæ ÿêèõ ìàº âèêîíóâàòèñÿ çàâäàííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ. Ó çâ’ÿçêó
³ç öèì ââàæàºìî çà äîö³ëüíå çâåðíóòèñÿ äî ïîøóêó á³ëüø ðàö³îíàëüíîãî é îïòè-
ìàëüíîãî âàð³àíòó âèð³øåííÿ îêðåñëåíî¿ ïðîáëåìè.

Äîñë³äæóâàíó ïðîáëåìó ìîæíà â³äíàéòè ³ â îêðåìèõ ñóäîâèõ ð³øåííÿõ.
Íàïðèêëàä, â óõâàë³ ñë³ä÷îãî ñóää³ Çàð³÷íîãî ðàéîííîãî ñóäó ì. Ñóìè çàçíà÷àºòüñÿ,
ùî ñë³ä÷èé, íåçâàæàþ÷è íà çàäîâîëåííÿ êëîïîòàííÿ ïðî îçíàéîìëåííÿ ç ìàòå-
ð³àëàìè êðèì³íàëüíîãî ïðîâàäæåííÿ, òðèâàëèé ÷àñ íå íàäàâàâ ïîòåðï³ëîìó
â³äïîâ³äí³ ìàòåð³àëè äëÿ öüîãî. Ó ñâîºìó ð³øåíí³ ñë³ä÷èé ñóääÿ ïîñèëàºòüñÿ íà
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ñò. 28 ÊÏÊ Óêðà¿íè ùîäî ðîçóìíîñò³ ñòðîê³â êðèì³íàëüíîãî ïðîâàäæåííÿ òà
â÷èíåííÿ ïðîöåñóàëüíèõ ä³é, íà ï³äñòàâ³ ÷îãî çàäîâîëüíÿº ñêàðãó ïîòåðï³ëîãî òà
çî-áîâ’ÿçóº ñòàðøîãî ñë³ä÷îãî ïðîêóðàòóðè Ñóìñüêî¿ îáëàñò³ â ñòðîê äî 21.10. 2014
âêëþ÷íî îçíàéîìèòè éîãî â ïîðÿäêó ñò. 221 ÊÏÊ Óêðà¿íè ç ìàòåð³àëàìè
äîñóäîâîãî ðîçñë³äóâàííÿ ó êðèì³íàëüíîìó ïðîâàäæåíí³ ¹ 42014200000000077
[2]. Òîáòî ïðèéíÿòå ñë³ä÷èì ñóääåþ ð³øåííÿ ö³ëêîì â³äïîâ³äàº ïðèïèñàì ÷. 1
ñò. 114 ÊÏÊ Óêðà¿íè, çã³äíî ç ÿêîþ äëÿ çàáåçïå÷åííÿ âèêîíàííÿ ñòîðîíàìè êðè-
ì³íàëüíîãî ïðîâàäæåííÿ âèìîã ðîçóìíîãî ñòðîêó ñë³ä÷èé ñóääÿ, ñóä ìàº ïðàâî
âñòàíîâëþâàòè ïðîöåñóàëüí³ ñòðîêè ó ìåæàõ ãðàíè÷íîãî ñòðîêó, ïåðåäáà÷åíîãî
ÊÏÊ Óêðà¿íè, ç óðàõóâàííÿì îáñòàâèí, âñòàíîâëåíèõ ï³ä ÷àñ â³äïîâ³äíîãî êðè-
ì³íàëüíîãî ïðîâàäæåííÿ. Òàêèì ÷èíîì, ðåàë³çîâóþ÷è ôóíêö³þ ñóäîâîãî êîíòðîëþ
íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ, ñë³ä÷èé ñóääÿ çàáåçïå÷èâ ÿê âèêîíàííÿ çà-
äîâîëåíîãî ñë³ä÷èì êëîïîòàííÿ ïîòåðï³ëîãî, òàê ³ ïðàâî îñòàííüîãî íà îçíàéîì-
ëåííÿ ç ìàòåð³àëàìè äîñóäîâîãî ðîçñë³äóâàííÿ.

Íà íàøå ïåðåêîíàííÿ, íàÿâí³ñòü óêàçàíî¿ ïðîáëåìè, ÿêà çóìîâèëà çàòðèìêó
ó âèêîíàíí³ çàäîâîëåíîãî ñë³ä÷èì êëîïîòàííÿ òà ïîäàëüøîãî ðîçãëÿäó ñë³ä÷èì
ñóääåþ ñêàðãè ïîòåðï³ëîãî, âèêëèêàíà íå÷³òê³ñòþ ôîðìóëþâàííÿ ïîëîæåíü ñò. 220
ÊÏÊ Óêðà¿íè. Îñòàííº, ÿê íàñë³äîê, ïðèçâîäèòü äî íåîá´ðóíòîâàíîãî çàòÿãóâàííÿ
âèêîíàííÿ âæå çàäîâîëåíîãî êëîïîòàííÿ, ùî ç³ ñâîãî áîêó ìîæå ñëóãóâàòè ï³äñòà-
âîþ äëÿ çâåðíåííÿ çàö³êàâëåíèõ îñ³á äî ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè, àäæå
öå º ïîðóøåííÿì âèìîã ñò. 13 Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ
ñâîáîä.

Ç ìåòîþ íàäàííÿ êîíñòðóêòèâíîãî âàð³àíòó âèð³øåííÿ ïîñòàâëåíî¿ ïðîáëåìè
ââàæàºìî çà äîö³ëüíå óðàõîâóâàòè ïîä³áí³ ïðîöåñóàëüí³ ïðèïèñè, â³äïîâ³äíî äî
âèìîã ÿêèõ ñë³ä÷èé, ïðîêóðîð îáìåæåí³ â ÷àñîâèõ ìåæàõ ùîäî âèêîíàííÿ çàÿâëå-
íîãî ¿ì êëîïîòàííÿ. Â³äïîâ³äíèé âàð³àíò äîñèòü ÷àñòî çóñòð³÷àºòüñÿ â óñòàíîâëåíí³
ñòðîê³â äîñóäîâîãî ðîçñë³äóâàííÿ, âèêîíàíí³ óõâàëè ñë³ä÷îãî ñóää³, ñóäó ïðî îá-
øóê, òèì÷àñîâèé äîñòóï äî ðå÷åé ³ äîêóìåíò³â òîùî. Òîáòî ç ìåòîþ óíèêíåííÿ
çëîâæèâàíü ç áîêó îáâèíóâà÷åííÿ ñòîñîâíî âèêîíàííÿ ïîêëàäåíèõ îáîâ’ÿçê³â
çàêîíîäàâåöü ÷³òêî âñòàíîâëþº ãðàíè÷íó ìåæó.

Âîäíî÷àñ ó äîñë³äæóâàíîìó íàïðÿì³ íåîáõ³äíî âðàõóâàòè òó îáñòàâèíó, ùî
âèêîíàííÿ îêðåìèõ ïðîöåñóàëüíèõ ä³é ïîòðåáóº çíà÷íèõ ÷àñîâèõ, îðãàí³çàö³éíèõ
³ ìàòåð³àëüíèõ âèòðàò, à òàêîæ äîòðèìàííÿ êðèì³íàëüíèõ ïðîöåñóàëüíèõ âèìîã.
Íàïðèêëàä, öå ñòîñóºòüñÿ îáøóêó æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè, äå ñòîðîí³
îáâèíóâà÷åííÿ íåîáõ³äíî âñòàíîâèòè ï³äñòàâè äëÿ îáøóêó, îòðèìàòè äîçâ³ë ñë³ä÷îãî
ñóää³ äëÿ éîãî ïðîâåäåííÿ òà çä³éñíèòè áåçïîñåðåäíº âèêîíàííÿ ñàìî¿ óõâàëè.
Òàêèì ÷èíîì, ïðè âèêîíàíí³ ïîñòàâëåíîãî çàâäàííÿ âàðòî âèõîäèòè ç ð³çíîìàí³ò-
íîñò³ ïðîöåäóð ïðîâåäåííÿ ïðîöåñóàëüíèõ ä³é. Äî òîãî æ ïðè íàïðàöþâàíí³
â³äïîâ³äíèõ øëÿõ³â óñóíåííÿ çàçíà÷åíî¿ çàêîíîäàâ÷î¿ ïðîãàëèíè ñë³ä íå äîïóñòèòè
ïîðóøåíü ñèñòåìíîñò³ âèêëàäåííÿ êðèì³íàëüíèõ ïðîöåñóàëüíèõ íîðì, ÿê³ â ñóêóï-
íîñò³ âçàºìîçàëåæí³ òà äîïîâíþþòü îäíà îäíó.

Íà îñíîâ³ âèêëàäåíîãî ïðîïîíóºìî ñòàòòþ 220 ÊÏÊ Óêðà¿íè äîïîâíèòè
äîäàòêîâîþ ÷àñòèíîþ 3 òàêîãî çì³ñòó:

“3. Ñë³ä÷èé, ïðîêóðîð çîáîâ’ÿçàí³ ðîçïî÷àòè âèêîíàííÿ çàçíà÷åíèõ ó êëî-
ïîòàíí³ ïðîöåñóàëüíèõ ä³é íå ï³çí³øå òðüîõ äí³â ç äíÿ éîãî çàäîâîëåííÿ. Çàçíà÷åíèé
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ñòðîê ìîæå áóòè ïðîäîâæåíèé ñë³ä÷èì, ïðîêóðîðîì äî äåñÿòè äí³â, ÿêùî ïðîâåäåííÿ
ïðîöåñóàëüíî¿ ä³¿ âèìàãàº çíà÷íèõ ÷àñîâèõ, ìàòåð³àëüíèõ òà ³íøèõ âèòðàò. Ïðî
ïðîäîâæåííÿ ñòðîêó ñë³ä÷èé, ïðîêóðîð âèíîñÿòü âìîòèâîâàíó ïîñòàíîâó, êîï³ÿ
ÿêî¿ âðó÷àºòüñÿ îñîá³, ÿêà çàÿâèëà êëîïîòàííÿ, à ó ðàç³ íåìîæëèâîñò³ âðó÷åííÿ
ç îá’ºêòèâíèõ ïðè÷èí – íàäñèëàºòüñÿ ¿é.

ßêùî ïðîâåäåííÿ ïðîöåñóàëüíî¿ ä³¿ âèìàãàº ïîïåðåäíüîãî äîçâîëó ñë³ä÷îãî
ñóää³, ñë³ä÷èé, ïðîêóðîð çîáîâ’ÿçàí³ çâåðíóòèñÿ ç â³äïîâ³äíèì êëîïîòàííÿì ó
ñòðîê, ïåðåäáà÷åíèé ÷. 1 ö³º¿ ñòàòò³”.

Íà íàøó äóìêó, äîñèòü âàãîìèì íåäîë³êîì íàäàíî¿ ìîäåë³ êðèì³íàëüíîãî
ïðîöåñóàëüíîãî ðåãóëþâàííÿ âêàçàíèõ ïðàâîâ³äíîñèí º â³äñèëüí³ñòü ïîëîæåíü ÷.
1 ñò. 220 ÊÏÊ Óêðà¿íè. Çîêðåìà éäåòüñÿ ïðî ñëîâîñïîëó÷åííÿ “çàäîâîëüíèòè ¿õ
çà íàÿâíîñò³ â³äïîâ³äíèõ ï³äñòàâ”. Âàðòî çàóâàæèòè, ùî “â³äïîâ³äí³ ï³äñòàâè” íå
äåòàë³çóþòüñÿ â ïîëîæåííÿõ ÷èííîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà.
Çâàæàþ÷è íà öå, ñë³ä áðàòè äî óâàãè ï³äñòàâè ïðîâåäåííÿ ïðîöåñóàëüíèõ ä³é, ïå-
ðåäáà÷åí³ â ÊÏÊ Óêðà¿íè. Íà ï³äòâåðäæåííÿ âèêëàäåíîãî òâåðäæåííÿ âàðòî
íàâåñòè ïîëîæåííÿ ÷. 1 ñò. 9 ÊÏÊ Óêðà¿íè, â ÿêèõ çàêîíîäàâåöü, ðîçêðèâàþ÷è
çàñàäó çàêîííîñò³, óêàçóº íà òå, ùî ï³ä ÷àñ êðèì³íàëüíîãî ïðîâàäæåííÿ ñóä, ñë³ä-
÷èé ñóääÿ, ïðîêóðîð, êåð³âíèê îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ, ñë³ä÷èé, ³íø³
ñëóæáîâ³ îñîáè îðãàí³â äåðæàâíî¿ âëàäè çîáîâ’ÿçàí³ íåóõèëüíî äîäåðæóâàòèñÿ
âèìîã Êîíñòèòóö³¿ Óêðà¿íè, ÊÏÊ Óêðà¿íè, ì³æíàðîäíèõ äîãîâîð³â, çãîäà íà îáî-
â’ÿçêîâ³ñòü ÿêèõ íàäàíà Âåðõîâíîþ Ðàäîþ Óêðà¿íè, âèìîã ³íøèõ àêò³â çàêîíîäàâ-
ñòâà. Îòæå, ìîæíà êîíñòàòóâàòè, ùî ñë³ä÷èé, ïðîêóðîð, âèð³øóþ÷è ïèòàííÿ ïðî
çàäîâîëåííÿ ÷è â³äìîâó â êëîïîòàíí³ ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ,
çîáîâ’ÿçàíèé çâåðòàòèñÿ äî âèìîã ïðîâåäåííÿ êîíêðåòíî¿ ïðîöåñóàëüíî¿ ä³¿.

Âîäíî÷àñ çàçíà÷åíà, äîñèòü ïðàâèëüíà, ïîçèö³ÿ, íà íàøó äóìêó, íå ïîçáàâëåíà
îêðåìèõ íåäîñêîíàëîñòåé, ùî ñòàº î÷åâèäíèìè ïðè êîìïëåêñíîìó òà ñèñòåìíîìó
àíàë³ç³ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà. Äëÿ ïîâíîãî ðîçêðèòòÿ
ñóòíîñò³ îçíà÷åíî¿ ïðîáëåìè íåîáõ³äíî çìîäåëþâàòè ñèòóàö³þ, êîëè ó÷àñíèê
êðèì³íàëüíîãî ïðîâàäæåííÿ çâåðòàºòüñÿ äî ñë³ä÷îãî, ïðîêóðîðà ç êëîïîòàííÿì
ïðî ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é. Ó òàêîìó ðàç³, âèõîäÿ÷è ç ïîëîæåíü
÷. 1 ñò. 9, ÷. 1 ñò. 220 ÊÏÊ Óêðà¿íè, ñë³ä÷èé, âèð³øóþ÷è ïèòàííÿ ïðî çàäîâîëåííÿ
êëîïîòàííÿ, ìàº ç’ÿñóâàòè íàÿâí³ â³äïîâ³äí³ ï³äñòàâè äëÿ ïðîâåäåííÿ âêàçàíèõ ó
êëîïîòàíí³ ïðîöåñóàëüíèõ ä³é. Òàêà íåîáõ³äí³ñòü çóìîâëåíà òèì, ùî íà ÷àñ çàäî-
âîëåííÿ êëîïîòàííÿ íå çàâæäè íàÿâí³ ï³äñòàâè äëÿ ïðîâåäåííÿ êîíêðåòíî¿ ïðî-
öåñóàëüíî¿ ä³¿ àáî âèÿâëÿºòüñÿ íåìîæëèâèì äîñÿãòè ¿¿ ìåòè.

Íàãàäàºìî, ùî ï³äñòàâè ÿê þðèäè÷íå ÿâèùå, íàóêà êðèì³íàëüíîãî ïðîöåñó
ðîçä³ëÿº íà äâà âèäè: ôàêòè÷í³ òà þðèäè÷í³. ßê çàçíà÷àþòü â÷åí³, ï³äñòàâîþ äëÿ
ïðîâåäåííÿ ñë³ä÷èõ ä³é â óñ³õ âèïàäêàõ º òå, íà ÷îìó ´ðóíòóºòüñÿ äàíå ð³øåííÿ,
ùî ëåæèòü â éîãî îñíîâ³, ò³ óìîâè, çà ÿêèõ ìîæëèâî ¿õ ïðîâåñòè, ³ ÿê³ âêëþ÷àþòü
ð³çí³ ïðàâîâ³ âèìîãè äî íèõ [3, ñ. 18; 4, ñ. 104].

Ï³ä ïåðøèìè Ñ.À. Øåéôåð ðîçóì³º êîíêðåòí³ â³äîìîñò³ ïðî ìîæëèâ³ñòü
çäîáóâàííÿ äîêàçîâî¿ ³íôîðìàö³¿ ç³ ñë³ä³â ïåâíîãî âèäó [3, c. 60–61], à ª.Ã. Êîâà-
ëåíêî âêàçóº, ùî öå ôàêòè÷í³ äàí³, ÿê³ äèêòóþòü íåîáõ³äí³ñòü âèêîíàííÿ êîíêðåò-
íèõ ä³é â ³íòåðåñàõ âñòàíîâëåííÿ ³ñòèíè ó ñïðàâ³ [5, ñ. 295–296]. Òîáòî öå àáñòðàêòíå
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ïðèïóùåííÿ ùîäî ìîæëèâîñò³ âèêîíàííÿ çàâäàíü òà äîñÿãíåííÿ ìåòè êîíêðåòíî¿
ïðîöåñóàëüíî¿ ä³¿.

Þðèäè÷íèìè ï³äñòàâàìè äëÿ ïðîâåäåííÿ ïðîöåñóàëüíèõ ä³é º â³äïîâ³äí³
ïîëîæåííÿ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà. Þðèäè÷í³ ï³äñòàâè º
îáñòàâèíàìè îá’ºêòèâíî¿ ä³éñíîñò³, çà ÿêèõ â ó÷àñíèêà êðèì³íàëüíîãî ïðîâàäæåííÿ
âèíèêàº ïðàâî íà â÷èíåííÿ ïðîöåñóàëüíèõ ä³é. Äîñë³äæóþ÷è ïîëîæåííÿ ÷. 1
ñò. 220 ÊÏÊ Óêðà¿íè, ìîæíà êîíñòàòóâàòè, ùî çàêîíîäàâåöü íå íàäàº ðîçóì³ííÿ,
ÿêèìè ñàìå ï³äñòàâàìè (ôàêòè÷íèìè ÷è þðèäè÷íèìè) ñë³ä÷èé, ïðîêóðîð ïîâèíí³
êåðóâàòèñÿ ïðè âèð³øåíí³ ïèòàííÿ ïðî çàäîâîëåííÿ êëîïîòàíü. Îäíàê, ÿê âèçíà÷åíî
â ïîëîæåííÿõ ÷. 1 ñò. 9 ÊÏÊ Óêðà¿íè, ñë³ä÷èé, ïðîêóðîð çîáîâ’ÿçàí³ ïðè ïðèéíÿòò³
ð³øåíü êåðóâàòèñü ëèøå êðèì³íàëüíèì ïðîöåñóàëüíèì çàêîíîäàâñòâîì. Ïîä³áíà
âèìîãà âèêëàäåíà â íîðìàõ ñò. 19 Êîíñòèòóö³¿ Óêðà¿íè, äå ÷³òêî âñòàíîâëåíî, ùî
îðãàíè äåðæàâíî¿ âëàäè òà îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õ ïîñàäîâ³ îñîáè
çîáîâ’ÿçàí³ ä³ÿòè ëèøå íà ï³äñòàâ³, â ìåæàõ ïîâíîâàæåíü òà ó ñïîñ³á, ïåðåäáà÷åíèõ
Êîíñòèòóö³ºþ òà çàêîíàìè Óêðà¿íè. Ç îãëÿäó íà çàçíà÷åíå, äîõîäèìî âèñíîâêó,
ùî ñë³ä÷èé òà ïðîêóðîð ï³ä ÷àñ âèð³øåííÿ ïèòàííÿ ñòîñîâíî çàäîâîëåííÿ êëîïî-
òàííÿ â³ä ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ çîáîâ’ÿçàí³ êåðóâàòèñÿ âèêëþ÷íî
âèìîãàìè êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà, ïîñèëàþ÷èñü íà þðèäè÷í³
ï³äñòàâè ïðîâåäåííÿ ò³º¿ ÷è ³íøî¿ ïðîöåñóàëüíî¿ ä³¿.

Ðàçîì ³ç òèì, ñóòü ö³º¿ ïðîáëåìè ïîëÿãàº â íåòî÷íîñò³ (àáñòðàêòíîñò³) âèçíà-
÷åííÿ ï³äñòàâ ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, äå â³ä òàêòèêè òà ïîñë³äîâíîñò³
¿õ çä³éñíåííÿ çàëåæèòü óñï³øí³ñòü âèêîíàííÿ çàâäàííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ
çàãàëîì. Ï³äñòàâîþ äëÿ ïðîâåäåííÿ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿ º íàÿâí³ñòü äîñòàòí³õ
â³äîìîñòåé, ùî âêàçóþòü íà ìîæëèâ³ñòü äîñÿãíåííÿ ¿¿ ìåòè, ÿêà ïîëÿãàº â
îòðèìàíí³ (çáèðàíí³) äîêàç³â àáî ïåðåâ³ðö³ âæå îòðèìàíèõ äîêàç³â ó êîíêðåòíîìó
êðèì³íàëüíîìó ïðîâàäæåíí³. Íà îñíîâ³ âêàçàíîãî, ÿêùî º ëîã³÷íà, îá’ºêòèâíà
ìîæëèâ³ñòü â îòðèìàíí³ ôàêòè÷íèõ äàíèõ, ùî ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ, íåîáõ³äíî ïðîâîäèòè ñë³ä÷ó (ðîçøóêîâó) ä³þ ç ìåòîþ äîêóìåíòàö³¿
â³äïîâ³äíèõ äàíèõ òà ïîäàëüøîãî ôîðìóëþâàííÿ äîêàçó â êðèì³íàëüíîìó ïðîâàä-
æåíí³. Îäíàê ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü, âèõîäÿ÷è ç îñîáëèâîñòåé
êîíêðåòíîãî ñêëàäó êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, à òàêîæ ñë³ä÷î¿ ñèòóàö³¿,
âèìàãàº çä³éñíåííÿ òàêòè÷íî ïðàâèëüíèõ òà íàâ³òü ó ïåâí³é ïîñë³äîâíîñò³ ïðî-
öåñóàëüíèõ ä³é. Ïðè öüîìó ïîðóøåííÿ ïåâíèõ óñòàëåíèõ ìåòîäèê ïðîâåäåííÿ
ò³º¿ ÷è ³íøî¿ ïðîöåñóàëüíî¿ ä³¿ ìîæå â³ääàëèòè ìîæëèâ³ñòü âèêîíàííÿ çàâäàíü
êðèì³íàëüíîãî ïðîâàäæåííÿ.

Òàêèì ÷èíîì, ç³ñòàâëÿþ÷è ïîëîæåííÿ ñò. 220 ÊÏÊ Óêðà¿íè ç âèêëàäåíèì
âèùå, âáà÷àºòüñÿ, ùî ïðè ïîäàíí³ êëîïîòàííÿ ñòîðîíîþ çàõèñòó, ïîòåðï³ëèì ïðî
ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é ñë³ä÷èé, ïðîêóðîð, âèõîäÿ÷è ³ç àáñòðàêòíîñò³
ïðèïèñ³â ñò. 223 ÊÏÊ Óêðà¿íè, íå ìîæóòü çàêîííî â³äìîâèòè ó ¿õ ïðîâåäåíí³,
îñê³ëüêè êðèì³íàëüíèé ïðîöåñóàëüíèé çàêîí çàêð³ïëþº ïðàâî âêàçàíèõ îñ³á
çàÿâëÿòè êëîïîòàííÿ ïðî ïðîâåäåííÿ ïðîöåñóàëüíèõ òà ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é (âêàçàíå âèñòóïàº îäíèì ç³ ñïîñîá³â çáèðàííÿ äîêàç³â ñòîðîíè çàõèñòó òà
ïîòåðï³ëîãî). Òàêå òâåðäæåííÿ ïîÿñíþºòüñÿ òèì, ùî ïîäàíå êëîïîòàííÿ íåîáõ³äíî
çàäîâîëüíèòè ëèøå ç ôîðìàëüíèõ ïðè÷èí, íàâ³òü ÿêùî âîíî çàøêîäèòü äîñóäîâîìó
ðîçñë³äóâàííþ. Ïðèêëàäîì ñèòóàö³¿ ìîæå ñëóãóâàòè êëîïîòàííÿ ïîòåðï³ëîãî ïðî
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äîïèò îñ³á, ÿê³, íà éîãî äóìêó, âèíí³ ó â÷èíåíí³ êðàä³æêè ç éîãî æèòëà. Â ö³é
ñèòóàö³¿ âàæëèâèì çàñîáîì çáèðàííÿ äîêàç³â ïðè ðîçñë³äóâàíí³ â³äïîâ³äíî¿ êàòåãîð³¿
êðèì³íàëüíèõ ïðîâàäæåíü º îáøóê æèòëà òà ïðèì³ùåíü ïîòåíö³éíîãî
ï³äîçðþâàíîãî, îäíàê ï³ñëÿ çàäîâîëåííÿ òà âèêîíàííÿ êëîïîòàíü ïîòåðï³ëîãî,
ïðè ïðîâåäåíí³ â³äïîâ³äíî¿ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿ äîñÿãíåííÿ ¿¿ ìåòè çäåá³ëüøîãî
áóäå íåìîæëèâèì àáî ìàëîéìîâ³ðíèì.

Â³äïîâ³äíà ñèòóàö³ÿ ñïîñòåð³ãàºòüñÿ òàêîæ ó ïèòàíí³ ùîäî ïðîâåäåííÿ äåÿêèõ
ïðîöåñóàëüíèõ ä³é, äå þðèäè÷íîþ ï³äñòàâîþ çàäîâîëåííÿ êëîïîòàííÿ º â³äïîâ³äíå
ïðàâî ó÷àñíèêà êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿêå âæå âèçíà÷åíî ç óðàõóâàííÿì
éîãî ïðîöåñóàëüíîãî ñòàòóñó. Ïðèêëàäîì ìîæå ñëóãóâàòè êëîïîòàííÿ ïîòåðï³ëîãî
ïðî îçíàéîìëåííÿ ç ìàòåð³àëàìè äîñóäîâîãî ðîçñë³äóâàííÿ äî éîãî çàâåðøåííÿ.
Ñë³ä çàóâàæèòè, ùî þðèäè÷íà ï³äñòàâà äëÿ çàäîâîëåííÿ â³äïîâ³äíîãî êëîïîòàííÿ
ïîëÿãàº íå ó âèçíà÷åíèõ þðèäè÷íèõ êîíñòðóêö³ÿõ, ùî â³äîáðàæàþòü ôàêòè÷í³
ï³äñòàâè, à â íàÿâíîñò³ ôîðìàëüíîãî ïðàâà. Ó íàâåäåíîìó âèïàäêó âîíî âèçíà÷åíî
ó ï. 11 ÷. 1 ñò. 56 ÊÏÊ Óêðà¿íè, çã³äíî ç ÿêèì ïîòåðï³ëèé ìàº ïðàâî îçíàéîìëþ-
âàòèñÿ ç ìàòåð³àëàìè, ÿê³ áåçïîñåðåäíüî ñòîñóþòüñÿ â÷èíåíîãî ùîäî íüîãî
êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, â ïîðÿäêó, ïåðåäáà÷åíîìó ÊÏÊ Óêðà¿íè. Òîáòî
ï³äñòàâîþ äëÿ çàäîâîëåííÿ ñë³ä÷èì, ïðîêóðîðîì êëîïîòàííÿ º íàÿâí³ñòü â ó÷àñíèêà
êðèì³íàëüíîãî ïðîâàäæåííÿ ôîðìàëüíîãî ïðàâà íà ðåàë³çàö³þ ïðîöåñóàëüíî¿ ä³¿.
Öå ï³äòâåðäæóºòüñÿ é ñóäîâîþ ïðàêòèêîþ. Çîêðåìà, ñë³ä÷èé ñóääÿ Ëåáåäèíñüêîãî
ðàéîííîãî ñóäó Ñóìñüêî¿ îáëàñò³ ïðè ðîçãëÿä³ ñêàðãè ïîòåðï³ëîãî íà áåçä³ÿëüí³ñòü
ùîäî îçíàéîìëåííÿ éîãî ç ìàòåð³àëàìè êðèì³íàëüíîãî ïðîâàäæåííÿ â ïîðÿäêó
ñò. 221 ÊÏÊ Óêðà¿íè çàçíà÷èâ, ùî ñòîðîíà îáâèíóâà÷åííÿ íå âïðàâ³ â³äìîâèòè
ïîòåðï³ëîìó â îçíàéîìëåíí³ ç ìàòåð³àëàìè êðèì³íàëüíîãî ïðîâàäæåííÿ, îñê³ëüêè
òàêå ïðàâî ïåðåäáà÷åíî ï. 11 ÷. 1 ñò. 56 ÊÏÊ Óêðà¿íè [6]. Ñõîæà ñèòóàö³ÿ ùîäî
ðîçãëÿäó ï³äñòàâ ó çàäîâîëåíí³ êëîïîòàííÿ ñë³ä÷èì, ïðîêóðîðîì çóñòð³÷àºòüñÿ â
óõâàë³ ñë³ä÷îãî ñóää³ Ïå÷åðñüêîãî ðàéîííîãî ñóäó ì. Êèºâà, äå ñóääÿ òàêîæ
âèçíà÷àº þðèäè÷í³ (ôîðìàëüí³) ï³äñòàâè äëÿ çàäîâîëåííÿ êëîïîòàíü ó÷àñíèê³â [7].

Äëÿ ðîçóì³ííÿ ñóò³ âêàçàíîãî ìîæíà çìîäåëþâàòè ñèòóàö³þ, äå ó êðèì³íàëü-
íîìó ïðîâàäæåíí³, ðîçïî÷àòîìó çà ôàêòîì â÷èíåííÿ êðèì³íàëüíîãî ïðàâîïîðó-
øåííÿ, ïåðåäáà÷åíîãî ÷. 1 ñò. 286 ÊÊ Óêðà¿íè, ÄÒÏ ñòàëîñÿ ç âèíè ïîòåðï³ëîãî,
ÿêèé íàìàãàºòüñÿ îçíàéîìèòèñü ³ç ìàòåð³àëàìè êðèì³íàëüíîãî ïðîâàäæåííÿ ç
ìåòîþ íàäàííÿ ñâ³ä÷åíü ï³ä ÷àñ äîïèòó òà íà ñë³ä÷îìó åêñïåðèìåíò³ íà ñâîþ êî-
ðèñòü. Ïðè öüîìó îñòàíí³é ðåàë³çóº çàçíà÷åíå ïðàâî ç ìåòîþ âèêðèâëåííÿ îá’ºêòèâ-
íèõ äàíèõ, ùî ìàþòü çíà÷åííÿ äëÿ âñòàíîâëåííÿ ä³éñíî¿ ³ñòèíè â êðèì³íàëüíîìó
ïðîâàäæåíí³. Òàêèé ñòàí ðå÷åé, çîêðåìà ïðè ÷èííîìó âàð³àíò³ âèêëàäåííÿ ñò. 220
ÊÏÊ Óêðà¿íè, ìîæå çàâäàòè çíà÷íî¿ øêîäè äîñóäîâîìó ðîçñë³äóâàííþ òà óñêëàä-
íèòè àáî âçàãàë³ óíåìîæëèâèòè âèêîíàííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ùî º
íåäîïóñòèìèì.

Âîäíî÷àñ ñë³ä óêàçàòè íà çíà÷íèé íåäîë³ê äîñë³äæóâàíî¿ íîðìè, à ñàìå íà
â³äñóòí³ñòü ó ïîëîæåíí³ ÷. 1 ñò. 220 ÊÏÊ Óêðà¿íè âêàç³âêè íà äåÿêèõ ó÷àñíèê³â
êðèì³íàëüíîãî ïðîâàäæåííÿ, çîêðåìà: öèâ³ëüíîãî ïîçèâà÷à; ïðåäñòàâíèêà öèâ³ëü-
íîãî ïîçèâà÷à; öèâ³ëüíîãî â³äïîâ³äà÷à; ïðåäñòàâíèêà öèâ³ëüíîãî â³äïîâ³äà÷à; òðåòþ
îñîáó, ùîäî ìàéíà ÿêî¿ âèð³øóºòüñÿ ïèòàííÿ ïðî àðåøò; ³íøó îñîáó, ïðàâà ÷è
çàêîíí³ ³íòåðåñè ÿêî¿ îáìåæóþòüñÿ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ; îñîáó,
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ñòîñîâíî ÿêî¿ ðîçãëÿäàºòüñÿ ïèòàííÿ ïðî âèäà÷ó â ³íîçåìíó äåðæàâó (åêñòðàäèö³þ)
òà ¿¿ ïðåäñòàâíèêà. Â³äòàê, ö³ ó÷àñíèêè ïîçáàâëåí³ ìîæëèâîñò³ êëîïîòàòèñÿ ïðî
ïðîâåäåííÿ ïðîöåñóàëüíèõ ä³é, ùî íå â³äïîâ³äàº çàãàëüíèì çàñàäàì êðèì³íàëüíîãî
ïðîâàäæåííÿ.

Íàäàþ÷è êîíñòðóêòèâíèé âàð³àíò âèð³øåííÿ äîñë³äæóâàíîãî ïèòàííÿ,
íåîáõ³äíî âèêëàñòè çàãàëüí³ ï³äñòàâè, ÿê³ ñëóãóâàòèìóòü îñíîâîþ äëÿ óñ³õ êëîïî-
òàíü, îñê³ëüêè, ÿê óæå áóëî çàóâàæåíî, ïîëîæåííÿ ñò. 220 ÊÏÊ Óêðà¿íè º çàãàëü-
íèìè íîðìàìè ùîäî ñïåö³àëüíèõ, ÷åðåç ùî îñòàíí³ ïîâèíí³ îõîïëþâàòè âåñü ïðî-
öåñ äîñóäîâîãî ðîçñë³äóâàííÿ.

Ç ìåòîþ âäîñêîíàëåííÿ êðèì³íàëüíîãî ïðîöåñóàëüíîãî ðåãóëþâàííÿ âêàçàíèõ
ïðàâîâ³äíîñèí ïðîïîíóºìî ÷àñòèíó 1 ñòàòò³ 220 ÊÏÊ Óêðà¿íè âèêëàñòè ó òàê³é
ðåäàêö³¿:

“1. Êëîïîòàííÿ ñòîðîíè çàõèñòó, ïîòåðï³ëîãî, éîãî ïðåäñòàâíèêà àáî
çàêîííîãî ïðåäñòàâíèêà, öèâ³ëüíîãî ïîçèâà÷à, ïðåäñòàâíèêà öèâ³ëüíîãî ïîçèâà÷à,
öèâ³ëüíîãî â³äïîâ³äà÷à, ïðåäñòàâíèêà öèâ³ëüíîãî â³äïîâ³äà÷à, ïðåäñòàâíèêà þðèäè÷-
íî¿ îñîáè, ùîäî ÿêî¿ çä³éñíþºòüñÿ ïðîâàäæåííÿ, òðåòüî¿ îñîáè, ùîäî ìàéíà ÿêî¿
âèð³øóºòüñÿ ïèòàííÿ ïðî àðåøò, ³íøî¿ îñîáè, ïðàâà ÷è çàêîíí³ ³íòåðåñè ÿêî¿
îáìåæóþòüñÿ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, îñîáè, ñòîñîâíî ÿêî¿ ðîçãëÿäàºòüñÿ
ïèòàííÿ ïðî âèäà÷ó â ³íîçåìíó äåðæàâó (åêñòðàäèö³þ), ¿¿ ïðåäñòàâíèêà ïðî âè-
êîíàííÿ áóäü-ÿêèõ ïðîöåñóàëüíèõ àáî ñë³ä÷èõ ä³é ñë³ä÷èé, ïðîêóðîð çîáîâ’ÿçàí³
ðîçãëÿíóòè â ñòðîê íå á³ëüøå òðüîõ äí³â ç ìîìåíòó ïîäàííÿ ³ çàäîâîëüíèòè ¿õ çà
íàÿâíîñò³ â³äïîâ³äíèõ ï³äñòàâ”.

Ïîâåðòàþ÷èñü äî êîíñòðóêö³¿ ïðàâîâ³äíîñèí, âðåãóëüîâàíèõ ïîëîæåííÿìè
ñò. 220 ÊÏÊ Óêðà¿íè, íåîáõ³äíî çàçíà÷èòè, ùî íàñòóïíèìè åëåìåíòàìè âêàçàíî¿
ñòðóêòóðè âèñòóïàþòü ñóá’ºêòè òà çì³ñò (ïðàâà òà îáîâ’ÿçêè ñóá’ºêò³â).

Äîñë³äæåííÿ ñóá’ºêò³â êðèì³íàëüíèõ ïðîöåñóàëüíèõ ïðàâîâ³äíîñèí ó ìåæàõ
ñò. 220 ÊÏÊ Óêðà¿íè çä³éñíþâàëèñü Î. Àíåíêîì òà Ï. Çóáàêîâèì, ÿê³ âêàçàëè íà
íåäîñêîíàë³ñòü âèêëàäåíîãî çàêîíîäàâöåì ïåðåë³êó îñ³á, ùî âïðàâ³ ïîäàòè êëî-
ïîòàííÿ äî ñë³ä÷îãî, ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Çîêðåìà, â÷åí³
ââàæàþòü çà äîö³ëüíå âêàçàíèé ïåðåë³ê ñóá’ºêò³â äîïîâíèòè é ³íøèìè ó÷àñíèêàìè
êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿê³ âïðàâ³ ïîäàâàòè êëîïîòàííÿ äî ñë³ä÷îãî ïðîêóðî-
ðà, íàïðèêëàä, öèâ³ëüíèé ïîçèâà÷, öèâ³ëüíèé â³äïîâ³äà÷, ïðåäñòàâíèê öèâ³ëüíîãî
ïîçèâà÷à é öèâ³ëüíîãî â³äïîâ³äà÷à, çàêîííèé ïðåäñòàâíèê öèâ³ëüíîãî ïîçèâà÷à,
ñâ³äîê, ïåðåêëàäà÷, åêñïåðò, ñïåö³àë³ñò [8, c. 183–184]. Ïðè öüîìó, ÿê ö³ëêîì äî-
ðå÷íî çàçíà÷àº Í.Ë. Áîðæåöüêà, ôîðìà çàÿâëåíèõ êëîïîòàíü ìîæå âèðàæàòèñÿ
ïèñüìîâî, ùî ïðèºäíóºòüñÿ äî ìàòåð³àë³â äîñóäîâîãî ðîçñë³äóâàííÿ, òà óñíî, ùî
ô³êñóºòüñÿ â ïðîòîêîë³ [9, c. 184].

Ó ìåæàõ ðîçãëÿäó ïðåäìåòà íàøîãî äîñë³äæåííÿ íåîáõ³äíî çâåðíóòè óâàãó
íà íåäîë³ê ïðèïèñ³â ï. 7 ÷. 1 ñò. 303 ÊÏÊ Óêðà¿íè, äå ïåðåäáà÷åíà ìîæëèâ³ñòü
îñêàðæèòè ëèøå ð³øåííÿ ñë³ä÷îãî, ïðîêóðîðà ïðî â³äìîâó â çàäîâîëåíí³ êëî-
ïîòàííÿ ïðî ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é. Ïðè öüîìó çàêîíîäàâåöü îáìåæèâ ïðàâî íà îñêàðæåííÿ â³äìîâè ó ïðîâåäåíí³
³íøèõ ïðîöåñóàëüíèõ ä³é, ïðî ÿê³ êëîïîòàâñÿ â³äïîâ³äíèé ó÷àñíèê ó ìåæàõ ñò.
220 ÊÏÊ Óêðà¿íè. Òàêèì ÷èíîì, ç ìåòîþ óñóíåííÿ òàêîãî íåäîë³êó ïðîïîíóºìî
ïóíêò 7 ÷àñòèíè 1 ñòàòò³ 303 ÊÏÊ Óêðà¿íè âèêëàñòè â òàê³é ðåäàêö³¿:
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“7) ð³øåííÿ ñë³ä÷îãî, ïðîêóðîðà ïðî â³äìîâó â çàäîâîëåíí³ êëîïîòàííÿ ïðî
ïðîâåäåííÿ ïðîöåñóàëüíèõ ä³é – îñîáîþ, ÿê³é â³äìîâëåíî ó çàäîâîëåíí³ êëîïîòàííÿ,
¿¿ ïðåäñòàâíèêîì, çàêîííèì ïðåäñòàâíèêîì ÷è çàõèñíèêîì”.

Îòæå, ÿê ïîêàçàëî ïðîâåäåíå äîñë³äæåííÿ, â ÷àñòèí³ ïðîöåñóàëüíî¿ ðåãëà-
ìåíòàö³¿ ðîçãëÿäó êëîïîòàíü ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ íåîáõ³äíî âíåñòè
â³äïîâ³äí³ çì³íè é äîïîâíåííÿ, ùî ÿêíàéêðàùå äîçâîëèòü ðåàë³çóâàòè çàñàäè
çàêîííîñò³, à òàêîæ âèêîíóâàòè çàâäàííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ.
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CONSIDERATION OF PETITIONS DURING PRE-TRIAL
INVESTIGATION: DEBATABLE ASPECTS

It is emphasized that in the CPC of Ukraine the legislator, firstly, did not
provide a clear list of petitions that can be filed by the relevant participants in
criminal proceedings; secondly, there are no grounds for the investigator, prosecutor
in refusing or granting the request. In addition, an attention is drawn to the fact that,
having established the term of consideration of the petition, the legislator did not
foresee the exact term of the investigator, prosecutor should start executing it, which
should be defined as a gap which in the practice can cause a number of problems.

It is determined that one of the disadvantages of the provisions of Part 1 of Art.
220 of the CPC of Ukraine is their absolution, which is evidenced by the use by the
legislator of the phrase “to satisfy them if there are appropriate grounds”. It is noted
that the “relevant grounds” are in no way detailed in the provisions of the current
criminal procedural legislation. In view of this, it is necessary to take into account the
grounds for carrying out the procedural actions provided for in the CPC of Ukraine,
which will correspond to Art. 9 of the CPC of Ukraine.

The absence in the provision of Part 1 of Art. 220 CPC of Ukraine the indication
to some participants in criminal proceedings, in particular: the civil claimant; civil
plaintiff’s representative; civil defendant; representative of civil defendant; the third
party whose property is being seized; another person whose rights or legitimate
interests are restricted in the course of the pre-trial investigation; a person in respect
of whom extradition and his / her representative is extradited. Therefore, these
participants are deprived of the opportunity to seek procedural actions that do not
comply with general principles of criminal proceedings.
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Attention is drawn to the lack of prescriptions of item 7 of Art. 303 (1) of the
Criminal Procedural Code of Ukraine, which provides the opportunity to appeal only
the decision of the investigator, prosecutor to refuse to satisfy the request for investigative
activities, undercover investigative activities. At the same time, the legislator limited
the right to appeal the refusal to carry out other procedural actions, which were
requested by the respective participant within the limits of Art. 220 CPC of Ukraine.

On the basis of the conducted research, it is proposed to amend accordingly
Article 220 and Article 303 (1) of the Criminal Procedural Code of Ukraine.

Keywords: petition, pre-trial investigation, criminal proceedings, classification
of petitions, investigator, prosecutor, Criminal Procedural Code of Ukraine.
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