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Ó ñòàòò³ âèçíà÷åíî äåÿê³ îñîáëèâîñò³ ïðîöåñóàëüíîãî ïîðÿäêó îñêàðæåííÿ
ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî, ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ.
Àêöåíòîâàíî óâàãó íà òîìó, ùî â Êðèì³íàëüíîìó ïðîöåñóàëüíîìó êîäåêñ³ Óêðà¿íè
íå âèçíà÷åíî ïîâíîâàæåííÿ ïðåäñòàâíèêà îñîáè, ÿêà ïîäàëà ñêàðãó íà ð³øåííÿ,
ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî òà ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Äî-
ñèòü ïðîáëåìíèì º ïèòàííÿ äîòðèìàííÿ ñòðîê³â ÿê ïîäàííÿ, òàê ³ ðîçãëÿäó
ñêàðã ó ñóä³ íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî ÷è ïðîêóðîðà. Ó çâ’ÿçêó ç ÷èì
çàïðîïîíîâàíî íèçêó çì³í òà äîïîâíåíü äî Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó
Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: îñêàðæåííÿ ð³øåíü, áåçä³ÿëüí³ñòü ñë³ä÷îãî, áåçä³ÿëüí³ñòü
ïðîêóðîðà, ó÷àñíèêè êðèì³íàëüíîãî ïðîâàäæåííÿ, ñêàðãà, äîñóäîâå ðîçñë³äóâàííÿ.

Ä³ºâ³ñòü ìåõàí³çìó îñêàðæåííÿ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî àáî
ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ ïðÿìî çàëåæèòü â³ä äîòðèìàííÿ
ñóá’ºêòàìè êðèì³íàëüíîãî ïðîâàäæåííÿ ïðîöåñóàëüíîãî ïîðÿäêó îñêàðæåííÿ
ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî àáî ïðîêóðîðà. Ó ³íøîìó ðàç³ ïîäàíà îñî-
áîþ ñêàðãà áóäå ïîâåðíóòà. À â ðàç³, ÿêùî ñêàðãà ïîäàíà íà ð³øåííÿ, ä³þ ÷è
áåçä³ÿëüí³ñòü ñë³ä÷îãî àáî ïðîêóðîðà, ùî íå ï³äëÿãàº îñêàðæåííþ, ñë³ä÷èé ñóääÿ,
ñóä óõâàëþº ð³øåííÿ ïðî â³äìîâó ó â³äêðèòò³ ïðîâàäæåííÿ. Âíàñë³äîê ÷îãî êîï³ÿ
óõâàëè ïðî â³äìîâó ó â³äêðèòò³ ïðîâàäæåííÿ íåâ³äêëàäíî íàäñèëàºòüñÿ îñîá³, ÿêà
ïîäàëà ñêàðãó, ðàçîì ³ç ñêàðãîþ òà âñ³ìà äîäàíèìè äî íå¿ ìàòåð³àëàìè (÷. 4 ³ 5
ñò. 304 Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÏÊ Óêðà¿íè).

Ïîðÿäîê îñêàðæåííÿ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî, ïðîêóðîðà ï³ä
÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ äîñë³äæóâàëè Ä.Ñ. Ñë³íüêî, Ä.Â. Ñåìåíåíêî,
Ä.². Êëåïêà, Î.Ã. Øèëî, À.Ð. Òóìàíÿíö, Ñ.Ë. Øàðåíêî, Î.Ã. ßíîâñüêà òà ³í. Ðî-
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áîòè çàçíà÷åíèõ ó÷åíèõ ì³ñòÿòü ´ðóíòîâíèé àíàë³ç ïðåäìåòà, ï³äñòàâ ³ ïîðÿäêó
îñêàðæåííÿ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî, ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ. Ïðîòå àíàë³ç ñóäîâî¿ ïðàêòèêè ñâ³ä÷èòü ïðî íåâèçíà÷åí³ñòü äåÿêèõ
àñïåêò³â ïðîöåñóàëüíîãî ïîðÿäêó îñêàðæåííÿ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî,
ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ.

Ìåòîþ ñòàòò³ º âèçíà÷åííÿ îñîáëèâîñòåé ïðîöåñóàëüíîãî ïîðÿäêó îñêàðæåííÿ
ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî, ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ
òà íàäàííÿ ïðîïîçèö³é ùîäî âäîñêîíàëåííÿ ìåõàí³çìó îñêàðæåííÿ ð³øåíü, ä³é
÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî, ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ.

Îñêàðæåííÿ òà ïîäàííÿ ñêàðãè âêëþ÷àº çâåðíåííÿ ç ïðîõàííÿì ïðî âèð³-
øåííÿ êîíêðåòíèõ ïðîöåñóàëüíèõ ïèòàíü. Ó çàÿâ³ ìîæóòü ì³ñòèòèñÿ ïîâ³äîìëåííÿ
ïðî íåäîë³êè ðîáîòè ñë³ä÷îãî, ïîâ’ÿçàí³ ç ïîðóøåííÿì çàêîíó. Îêðåìó ãðóïó
çàÿâ ñòàíîâèòü ³íôîðìàö³ÿ ïðî íåçàêîíí³ íåïðîöåñóàëüí³ ä³¿ àáî áåçä³ÿëüí³ñòü
ñë³ä÷îãî ï³ä ÷àñ ïðîâåäåííÿ äîñóäîâîãî ðîçñë³äóâàííÿ. Îñîáëèâ³ñòþ îñêàðæåííÿ
º éîãî ìåòà, ÿêà ïîëÿãàº â ðåàë³çàö³¿ ïðàâ ³ çàêîííèõ ³íòåðåñ³â äëÿ ñêàñóâàííÿ
ïðîöåñóàëüíèõ àáî ñë³ä÷èõ ä³é ó ðàç³ ïîðóøåííÿ ÷èííîãî çàêîíîäàâñòâà ³ ïðàâ òà
îáîâ’ÿçê³â ó÷àñíèê³â êðèì³íàëüíîãî ïðîöåñó [1, ñ. 126].

Çà äàíèìè ñóäîâî¿ ñòàòèñòèêè, ó 2018 ð. ñë³ä÷èìè ñóääÿìè ðîçãëÿíóòî âñüîãî
91 467 ñêàðã. ²ç íèõ ïîâåðíóòî 12 559, ùî ñòàíîâèòü 14 % â³ä çàãàëüíî¿ ê³ëüêîñò³
ðîçãëÿíóòèõ ñêàðã, â³äìîâëåíî ó â³äêðèòò³ ïðîâàäæåííÿ 20 466, ùî ñòàíîâèòü
22 % â³ä çàãàëüíî¿ ê³ëüêîñò³ ðîçãëÿíóòèõ ñêàðã [2].

Äî ï³äñòàâ óõâàëåííÿ ñë³ä÷èì ñóääåþ ð³øåííÿ ïðî ïîâåðíåííÿ ñêàðãè ñë³ä
â³äíåñòè âèïàäêè êîëè:

ñêàðãó ïîäàëà îñîáà, ÿêà íå ìàº ïðàâà ïîäàâàòè ñêàðãó;
ñêàðãà íå ï³äëÿãàº ðîçãëÿäó â öüîìó ñóä³;
ñêàðãà ïîäàíà ï³ñëÿ çàê³í÷åííÿ ñòðîêó, ïåðåäáà÷åíîãî ÷. 1 ñò. 304 ÊÏÊ Óêðà¿-

íè, ³ îñîáà, ÿêà ¿¿ ïîäàëà, íå ïîðóøóº ïèòàííÿ ïðî ïîíîâëåííÿ öüîãî ñòðîêó àáî
ñë³ä÷èé ñóääÿ çà çàÿâîþ îñîáè íå çíàéäå ï³äñòàâ äëÿ éîãî ïîíîâëåííÿ (÷. 2 ñò. 304
ÊÏÊ Óêðà¿íè), ïðî ùî îñîá³, ÿêà ïîäàëà ñêàðãó, íåâ³äêëàäíî íàäñèëàºòüñÿ êîï³ÿ
óõâàëè ïðî ïîâåðíåííÿ ñêàðãè ðàçîì ç³ ñêàðãîþ òà âñ³ìà äîäàíèìè äî íå¿ ìàòå-
ð³àëàìè.

Çã³äíî ³ç ÷. 1 ñò. 303 ÊÏÊ Óêðà¿íè äî ñóá’ºêò³â, ÿê³ ìàþòü ïðàâî ïîäàâàòè
ñêàðãó ñòîñîâíî ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî àáî ïðîêóðîðà â êîæíîìó
îêðåìî âçÿòîìó âèïàäêó â³äíåñåíî: çàÿâíèêà, ïîòåðï³ëîãî, éîãî ïðåäñòàâíèêà ÷è
çàêîííîãî ïðåäñòàâíèêà, ï³äîçðþâàíîãî, éîãî çàõèñíèêà ÷è çàêîííîãî ïðåäñòàâíèêà,
ïðåäñòàâíèêà þðèäè÷íî¿ îñîáè, ùîäî ÿêî¿ çä³éñíþºòüñÿ ïðîâàäæåííÿ, âîëîä³ëüöÿ
òèì÷àñîâî âèëó÷åíîãî ìàéíà, îñîáó, ÿê³é â³äìîâëåíî ó âèçíàíí³ ïîòåðï³ëèì, îñ³á,
äî ÿêèõ ìîæóòü áóòè çàñòîñîâàí³ çàõîäè áåçïåêè, ïåðåäáà÷åí³ çàêîíîì, îñîáó,
ÿê³é â³äìîâëåíî â çàäîâîëåíí³ êëîïîòàííÿ ïðî ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é, íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, îñîáó, ÿê³é â³äìîâëåíî â çàäîâîëåíí³
ñêàðãè íà íåäîòðèìàííÿ ðîçóìíèõ ñòðîê³â ñë³ä÷èì, ïðîêóðîðîì ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ, ¿¿ ïðåäñòàâíèêà, çàêîííîãî ïðåäñòàâíèêà ÷è çàõèñíèêà. Òàêîæ ó
ï. 1 ÷. 1 ñò. 303 ÊÏÊ Óêðà¿íè ïåðåäáà÷åíî ìîæëèâ³ñòü îñêàðæåííÿ áåçä³ÿëüíîñò³
ñë³ä÷îãî, ïðîêóðîðà, ÿêà ïîëÿãàº â íåâíåñåíí³ â³äîìîñòåé ïðî êðèì³íàëüíå
ïðàâîïîðóøåííÿ äî ªÐÄÐ ï³ñëÿ îòðèìàííÿ çàÿâè ÷è ïîâ³äîìëåííÿ ïðî êðèì³-
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íàëüíå ïðàâîïîðóøåííÿ, ó íåïîâåðíåíí³ òèì÷àñîâî âèëó÷åíîãî ìàéíà çã³äíî ç
âèìîãàìè ñò. 169 ÊÏÊ Óêðà¿íè, à òàêîæ íåçä³éñíåíí³ ³íøèõ ïðîöåñóàëüíèõ ä³é,
ÿê³ â³í çîáîâ’ÿçàíèé â÷èíèòè ó âèçíà÷åíèé ÊÏÊ Óêðà¿íè ñòðîê, ³íøîþ îñîáîþ,
ïðàâà ÷è çàêîíí³ ³íòåðåñè ÿêî¿ îáìåæóþòüñÿ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ.

Ùîäî çàçíà÷åíîãî Î.Ã. ßíîâñüêà ââàæàº, ùî îáìåæåííÿ ïðàâà íà îñêàðæåííÿ
ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñë³ä÷îãî àáî ïðîêóðîðà, ùî çà÷³ïàþòü ïðàâà òà çà-
êîíí³ ³íòåðåñè ãðîìàäÿí, ëèøå íà ò³é ï³äñòàâ³, ùî ö³ îñîáè íå âèçíàí³ â íàëåæíîìó
ïîðÿäêó ó÷àñíèêàìè ïðîâàäæåííÿ àáî íå â³äíåñåí³ ñò. 303 ÊÏÊ Óêðà¿íè äî îñ³á,
ùî ìàþòü ïðàâî îñêàðæóâàòè òå ÷è ³íøå ð³øåííÿ, ä³þ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî
àáî ïðîêóðîðà, íå â³äïîâ³äàº îñíîâíèì ïîëîæåííÿì Êîíñòèòóö³¿ Óêðà¿íè, àäæå
ºäèíèì êðèòåð³ºì, ùî äàº çìîãó âèçíà÷èòè, ÿê³ ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî,
ïðîêóðîðà, ÿê³ ð³øåííÿ öèõ îñ³á ìîæóòü áóòè îñêàðæåí³ äî ñóäó òà õòî ñàìå ìàº
ïðàâî íà òàêå îñêàðæåííÿ, º îáìåæåííÿ êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä ãðîìàäÿí
àáî ñòâîðåííÿ ïåðåïîí äëÿ äîñòóïó äî ïðàâîñóääÿ [3, ñ. 10].

Íà äóìêó Ä.². Êëåïêè, ñóá’ºêòàìè ïðàâà îñêàðæåííÿ ð³øåíü, ä³é àáî áåçä³ÿëü-
íîñò³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ ñë³ä ââàæàòè îñ³á, çàëó÷åíèõ ó êðèì³íàëüí³
ïðîöåñóàëüí³ ïðàâîâ³äíîñèíè, êîíñòèòóö³éí³ ïðàâà òà ³íòåðåñè ÿêèõ ïîðóøåí³
ð³øåííÿìè, ä³ÿìè ÷è áåçä³ÿëüí³ñòþ ñë³ä÷îãî àáî ïðîêóðîðà. Àâòîð ñëóøíî íàãîëî-
øóº, ùî îáîâ’ÿçêîâîþ îçíàêîþ ñóá’ºêòà îñêàðæåííÿ º ïðè÷èííî-íàñë³äêîâèé
çâ’ÿçîê ì³æ ä³ÿìè àáî ð³øåííÿìè, ùî ïðèéíÿò³, ÷è áåçä³ÿëüí³ñòþ ï³ä ÷àñ çä³éñíåííÿ
êðèì³íàëüíî¿ ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ òà ïîðóøåííÿì ïðàâ àáî ³íòåðåñ³â îñîáè.
Óïåðøå â íàóö³ êðèì³íàëüíîãî ïðîöåñó çàïðîïîíîâàíî çàêîíîäàâ÷î âèçíà÷èòè
òàêîãî ñóá’ºêòà êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿê ñêàðæíèê (îñîáà, ÿêà ïîäàëà
ñêàðãó) òà çàêð³ïèòè éîãî ïðîöåñóàëüíèé ñòàòóñ [4, ñ. 2].

Òàêîæ, ÿê âáà÷àºòüñÿ ç íîðì ÊÏÊ Óêðà¿íè, ïîäàííÿ ñêàðãè îñîáîþ, ÿêà íå
ìàº ïðàâà ¿¿ ïîäàâàòè, º ï³äñòàâîþ äëÿ íåïðèéíÿòòÿ ó ïðîâàäæåííÿ òà ïîâåðíåííÿ
ñêàðãè, ïðî ùî ñë³ä÷èé ñóääÿ âèíîñèòü â³äïîâ³äíó óõâàëó. Îñîáëèâî¿ óâàãè ïîòðå-
áóþòü ò³ âèïàäêè, êîëè ñêàðãè íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ïîäàþòü çàêîíí³
ïðåäñòàâíèêè îñ³á òà þðèäè÷íèõ îñ³á.

Íàïðèêëàä. Ñë³ä÷èé ñóääÿ Ëåáåäèíñüêîãî ðàéîííîãî ñóäó Ñóìñüêî¿ îáëàñò³
ðîçãëÿíóâøè çàÿâó ÎÑÎÁÀ_1 ïðî îñêàðæåííÿ áåçä³ÿëüíîñò³ ñë³ä÷îãî ïðîêóðîðà
â íåçä³éñíåíí³ ïðîöåñóàëüíèõ ä³é, ÿê³ â³í ìàº â÷èíèòè ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ, âñòàíîâèâ, ùî ÎÑÎÁÀ_1 â³ä ³ìåí³ ÎÑÎÁÀ_2 çâåðíóëàñÿ äî ñóäó
³ç çàÿâîþ ïðî îñêàðæåííÿ áåçä³ÿëüíîñò³ ñë³ä÷îãî, ïðîêóðîðà â íåçä³éñíåíí³ ïðî-
öåñóàëüíèõ ä³é, ÿê³ â³í ïîâèíåí â÷èíèòè ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Çàÿâà
ï³äïèñàíà ÎÑÎÁÀ_1. Áóäü-ÿêèõ ³íøèõ äîêóìåíò³â äî ñêàðãè íà ¿¿ îá´ðóíòóâàííÿ
÷è ï³äòâåðäæåííÿ ïîâíîâàæåíü íà ïîäàííÿ ñêàðãè íå äîäàíî. Óðàõîâóþ÷è çàçíà÷åíå,
ñë³ä÷èé ñóääÿ ä³éøîâ âèñíîâêó, ùî â ïîäàí³é ñêàðç³ íå ì³ñòÿòüñÿ äàí³ òà äîêàçè,
ùî îñîáà, ÿêà ï³äïèñàëà ñêàðãó, ìàº ïðàâî ¿¿ ïîäàâàòè â ïîðÿäêó ï. 1 ÷. 1 ñò. 303
ÊÏÊ Óêðà¿íè. Çã³äíî ç ïîëîæåííÿìè ÷. 2 ñò. 304 ÊÏÊ Óêðà¿íè ñë³ä÷èé ñóääÿ
ñêàðãó ÎÑÎÁÀ_1 ïðî îñêàðæåííÿ áåçä³ÿëüíîñò³ ñë³ä÷îãî ïðîêóðîðà ó íåçä³éñíåíí³
ïðîöåñóàëüíèõ ä³é, ÿê³ â³í ìàº â÷èíèòè ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ,
ïîñòàíîâèâ ïîâåðíóòè [5].

Óõâàëîþ ñë³ä÷îãî ñóää³ Äàðíèöüêîãî ðàéîííîãî ñóäó â³ä 27 ëþòîãî 2013 ð.
ïîâåðíóòî ñêàðãó Ñ. íà áåçä³ÿëüí³ñòü ïðîêóðîðà, ÿêà ïîëÿãàëà â íåâíåñåíí³
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â³äîìîñòåé äî ªÐÄÐ. Ï³äñòàâîþ ¿¿ ïîâåðíåííÿ ñòàëî òå, ùî ç ïîäàíî¿ äî ñóäó
êîï³¿ äîâ³ðåíîñò³ ïðåäñòàâíèêà “Ìåãà³íôàðì ÃìáÕ”, äå ÷³òêî ïåðåðàõîâàí³
ïîâíîâàæåííÿ ïðåäñòàâíèê³â, íå âáà÷àëîñÿ, ùî Ñ. íàä³ëåíèé ïðàâîì ïîäàâàòè
ñêàðãè íà ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî ÷è ïðîêóðîðà (ï. 1 ÷. 2 ñò. 304 ÊÏÊ
Óêðà¿íè) [6].

Îòæå, ó ÊÏÊ Óêðà¿íè íå âèçíà÷åíî ïîâíîâàæåííÿ ïðåäñòàâíèêà îñîáè, ÿêà
ïîäàëà ñêàðãó íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî òà ïðîêóðîðà ï³ä ÷àñ
äîñóäîâîãî ðîçñë³äóâàííÿ, íà â³äì³íó â³ä ïîâíîâàæåíü ïðåäñòàâíèêà ïîòåðï³ëîãî
(ñò. 58 ÊÏÊ Óêðà¿íè). Ïðîòå â³äïîâ³äíî äî ñò. 306 ÊÏÊ Óêðà¿íè ðîçãëÿä ñêàðã
íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî òà ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äó-
âàííÿ ïðîâîäèòüñÿ çà îáîâ’ÿçêîâî¿ ó÷àñò³ îñîáè, ÿêà ïîäàëà ñêàðãó, ÷è ¿¿ çàõèñíèêà,
ïðåäñòàâíèêà. Ó çâ’ÿçêó ç ÷èì ïîñòàº çàïèòàííÿ, ÷è âïðàâ³ ñë³ä÷èé ñóääÿ çàñòîñîâó-
âàòè àíàëîã³þ äëÿ âñòàíîâëåííÿ ïîâíîâàæåíü ïðåäñòàâíèêà îñîáè, ÿêà ïîäàëà
ñêàðãó, ç ïîâíîâàæåííÿì ïðåäñòàâíèêà ïîòåðï³ëîãî [6].

Çà âñòàíîâëåíèì ó ñò. 306 ÊÏÊ Óêðà¿íè ïîðÿäêîì ðîçãëÿäó ñêàðã íà ð³øåííÿ,
ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî àáî ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ
ñêàðãè ðîçãëÿäàþòüñÿ ñë³ä÷èì ñóääåþ ì³ñöåâîãî ñóäó çã³äíî ç ïðàâèëàìè ñóäîâîãî
ðîçãëÿäó. Òîáòî ðîçãëÿä ñêàðã çä³éñíþºòüñÿ çà ïðàâèëàìè òåðèòîð³àëüíî¿ ï³äñóä-
íîñò³, êîëè ñêàðãà ïîäàºòüñÿ äî ñóäó çà ì³ñöåì ðîçòàøóâàííÿ îðãàíó äîñóäîâîãî
ðîçñë³äóâàííÿ ÷è çà ì³ñöåì ðîáîòè ïîñàäîâî¿ îñîáè, ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü
ÿêî¿ îñêàðæóþòüñÿ. Â³äïîâ³äíî, ÿêùî ñêàðãà áóäå ïîäàíà äî ³íøîãî ñóäó – öå º
ïîðóøåííÿì òåðèòîð³àëüíî¿ ï³äñóäíîñò³ ó çâ’ÿçêó ç ÷èì ñêàðãà íå ï³äëÿãàº ðîçãëÿäó
â öüîìó ñóä³. Ó ðàç³ âñòàíîâëåííÿ òîãî, ùî ñêàðãà ïîäàíà äî ñóäó ç ïîðóøåííÿì
ïðàâèë ï³äñóäíîñò³, íåçðîçóì³ëî, ÷è â òàêîìó âèïàäêó ñë³ä÷èé ñóääÿ ìàº ïîñòàíîâèòè
óõâàëó ïðî ïîâåðíåííÿ ñêàðãè ÿê òàêî¿, ùî íå ï³äëÿãàº ðîçãëÿäó â öüîìó ñóä³ (ï. 2
÷. 2 ñò. 304 ÊÏÊ Óêðà¿íè) ÷è çã³äíî ç³ ñò. 34 ÊÏÊ Óêðà¿íè ïîâèíåí çâåðòàòèñÿ
ç â³äïîâ³äíèì ïîäàííÿì äî ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ (Âèùîãî ñïåö³àë³çîâàíîãî
ñóäó Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ ñïðàâ) äëÿ âèð³øåííÿ ïèòàííÿ
ïðî ïåðåäà÷ó ñóäîâîãî ïðîâàäæåííÿ ç îäíîãî ñóäó äî ³íøîãî [6].

Ìè ïîãîäæóºìîñÿ ³ç âàð³àíòîì âèð³øåííÿ ö³º¿ ïðîáëåìè, ÿêèé ïðîïîíóº
Ä.². Êëåïêà, ùî ïîä³ëÿº äóìêó Î.Ã. Øèëî, ÿêà ââàæàº, ùî íåîáõ³äíî ïåðåäáà÷èòè
â çàêîí³ íîðìó, â³äïîâ³äíî äî ÿêî¿ ñóä, îòðèìàâøè ñêàðãó, ÿêà íå ï³äëÿãàº ðîç-
ãëÿäó â öüîìó ñóä³, íàïðàâëÿº ¿¿ çà ï³äñóäí³ñòþ. Ó òàêèé ñïîñ³á îñîáà ïîçáàâëÿºòüñÿ
íåîáõ³äíîñò³ âäðóãå çâåðòàòèñÿ äî ñóäó. Ñêîðî÷óºòüñÿ ñòðîê âèð³øåííÿ ñï³ðíîãî
ïèòàííÿ, çàáåçïå÷óºòüñÿ ¿¿ ïðàâî íà ñóäîâèé çàõèñò [4, ñ. 99–100; 7, ñ. 307].

Äëÿ îñ³á, ÿê³ çã³äíî ç ÷. 1 ñò. 303 ÊÏÊ Óêðà¿íè ìàþòü ïðàâî ïîäàâàòè ñêàðãè
íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî ÷è ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äó-
âàííÿ, çàêîíîäàâöåì â³äâåäåíî äåñÿòü äí³â ç ìîìåíòó ïðèéíÿòòÿ ð³øåííÿ, â÷èíåííÿ
ä³¿ àáî áåçä³ÿëüíîñò³. Ó âèïàäêó, ÿêùî ð³øåííÿ ñë³ä÷îãî ÷è ïðîêóðîðà îôîðìëþºòü-
ñÿ ïîñòàíîâîþ, ñòðîê ïîäàííÿ ñêàðãè ïî÷èíàºòüñÿ ç äíÿ îòðèìàííÿ îñîáîþ ¿¿
êîï³¿ (÷. 1 ñò. 304 ÊÏÊ Óêðà¿íè). ßê óáà÷àºòüñÿ ³ç ï. 3. ÷. 2 ñò. 304 ÊÏÊ Óêðà¿íè,
ïîäàííÿ îñîáîþ ñêàðãè ï³ñëÿ çàê³í÷åííÿ ñòðîêó, ïåðåäáà÷åíîãî ÷. 1 ñò. 304 ÊÏÊ
Óêðà¿íè, áåç ïîðóøåííÿ ö³ºþ îñîáîþ ïèòàííÿ ïðî ïîíîâëåííÿ öüîãî ñòðîêó àáî
ñë³ä÷èé ñóääÿ çà çàÿâîþ îñîáè íå çíàéäå ï³äñòàâ äëÿ éîãî ïîíîâëåííÿ, ñë³ä÷èé
ñóääÿ óõâàëþº ð³øåííÿ ïðî ïîâåðíåííÿ òàêî¿ ñêàðãè.
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Òàê, óõâàëîþ ñë³ä÷îãî ñóää³ Ñîëîì’ÿíñüêîãî ðàéîííîãî ñóäó â³ä 5 ëþòîãî 2013 ð.
ïîâåðíóòî ñêàðãó Ò., â ÿê³é îñîáà, ùî ïîäàëà ñêàðãó, ïðîñèëà ñêàñóâàòè ïîñòàíîâó
ñë³ä÷îãî ÑÂ Ñîëîì’ÿíñüêîãî ÐÓ ÃÓ ÌÂÑ Óêðà¿íè â ì. Êèºâ³ â³ä 27 ãðóäíÿ 2012 ð.
ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ ó çâ’ÿçêó ç óñòàíîâëåííÿì â³äñóòíîñò³
ôàêòó â÷èíåííÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ïåðåäáà÷åíîãî ÷. 1 ñò. 358
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, îñê³ëüêè âîíà, íà äóìêó Ò., áóëà íåçàêîííîþ. ²ç
ïîäàíî¿ ñêàðãè òà äîäàíèõ äî íå¿ ìàòåð³àë³â âèïëèâàëî, ùî ïîñòàíîâà ïðî çàêðèòòÿ
êðèì³íàëüíîãî ïðîâàäæåííÿ áóëà âèíåñåíà 27 ãðóäíÿ 2012 ð. Çã³äíî ç êîï³ºþ
êîíâåðòà, äîäàíîãî äî ñêàðãè, ïîñòàíîâà áóëà îòðèìàíà îñîáîþ, ùî çâåðíóëàñÿ ç³
ñêàðãîþ, 16 ñ³÷íÿ 2013 ð. Âîäíî÷àñ ñêàðãà, ÿêà íàä³éøëà äî ñóäó 4 ëþòîãî 2013 ð.,
áóëà äàòîâàíà 1 ëþòîãî 2013 ð., òîáòî ç ïðîïóùåííÿì ñòðîêó, ïåðåäáà÷åíîãî íà
îñêàðæåííÿ ÷. 1 ñò. 304 ÊÏÊ Óêðà¿íè [6].

Íà íàøó äóìêó, ïðè âèçíà÷åíí³ â ÷. 1 ñò. 304 ÊÏÊ Óêðà¿íè ñòðîêó ïîäàííÿ
çàÿâè íà áåçä³ÿëüí³ñòü ñë³ä÷îãî ÷è ïðîêóðîðà çàêîíîäàâåöü íå âðàõóâàâ òîé ìîìåíò,
êîëè îñîá³ ìîæå ñòàòè â³äîìî ïðî áåçä³ÿëüí³ñòü öèõ ïîñàäîâèõ îñ³á. Äåÿêå óòî÷íåííÿ
ç öüîãî ïðèâîäó ì³ñòèòü ëèñò Âèùîãî ñïåö³àë³çîâàíîãî ñóäó Óêðà¿íè ç ðîçãëÿäó
öèâ³ëüíèõ ³ êðèì³íàëüíèõ ñïðàâ “Ïðî äåÿê³ ïèòàííÿ ïîðÿäêó îñêàðæåííÿ ð³øåíü,
ä³é ÷è áåçä³ÿëüíîñò³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ” â³ä 9 ëèñòîïàäà 2012 ð.
¹ 1640/0/4-12, äå çàçíà÷åíî, ùî “ïðè îñêàðæåíí³ áåçä³ÿëüíîñò³ îá÷èñëåííÿ ñòðîêó
îñêàðæåííÿ ïî÷èíàºòüñÿ ³ç äíÿ, ùî íàñòóïàº ï³ñëÿ îñòàííüîãî äíÿ, ÿêèé â³äâåäåíî
ÊÏÊ Óêðà¿íè äëÿ â÷èíåííÿ ñë³ä÷èì àáî ïðîêóðîðîì â³äïîâ³äíî¿ ä³¿” [8]. Ä.². Êëåï-
êà, äîñë³äæóþ÷è öå ïèòàííÿ, ïðîïîíóº ïåðåäáà÷èòè ïîëîæåííÿ, â³äïîâ³äíî äî
ÿêîãî îá÷èñëåííÿ ñòðîê³â íà îñêàðæåííÿ áåçä³ÿëüíîñò³ ðîçïî÷èíàºòüñÿ ç ìîìåíòó,
êîëè îñîáà ä³çíàëàñÿ àáî ìîãëà ä³çíàòèñÿ ïðî òàêó áåçä³ÿëüí³ñòü, à íå ç ìîìåíòó
íå â÷èíåííÿ ä³¿, ÿêó ñë³ä÷èé àáî ïðîêóðîð çîáîâ’ÿçàí³ áóëè â÷èíèòè â³äïîâ³äíî
äî ÷èííîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà Óêðà¿íè [4, ñ. 96]. Öÿ
ïîçèö³ÿ ö³ëêîì ïðèéíÿòíà, ïðîòå ñë³ä çàóâàæèòè, ùî îñîá³ ìîæå ñòàòè â³äîìî ïðî
áåçä³ÿëüí³ñòü ñë³ä÷îãî ÷è ïðîêóðîðà ï³ñëÿ çàê³í÷åííÿ â³äâåäåíîãî ñòðîêó äëÿ
â÷èíåííÿ ä³¿. Äî òîãî æ íåîáõ³äíî çâàæèòè íà òå, ùî çã³äíî ç ÷. 1 ñò. 22 ÊÏÊ Óê-
ðà¿íè êðèì³íàëüíå ïðîâàäæåííÿ çä³éñíþºòüñÿ íà îñíîâ³ çìàãàëüíîñò³, à öå ïåðåáà÷àº
ñàìîñò³éíå îáñòîþâàííÿ ñòîðîíîþ îáâèíóâà÷åííÿ ³ ñòîðîíîþ çàõèñòó ¿õí³õ ïðàâîâèõ
ïîçèö³é, ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â çàñîáàìè, ïåðåäáà÷åíèìè êðèì³íàëüíèì
ïðîöåñóàëüíèì çàêîíîäàâñòâîì.

Îòæå, äîñèòü ïðîáëåìíèì º ïèòàííÿ äîòðèìàííÿ ñòðîê³â ÿê ïîäàííÿ, òàê ³
ðîçãëÿäó ñêàðã â ñóä³ íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî ÷è ïðîêóðîðà. Íà
æàëü, òðàïëÿþòüñÿ âèïàäêè, êîëè îñîáà ïîäàº ñêàðãó, à ñàìà àáî ³ãíîðóº âèêëèêè
â ñóäîâå çàñ³äàííÿ, àáî ïîäàº çàÿâó ç ïðîõàííÿì ðîçãëÿäàòè ñêàðãó çà ¿¿ îáîâ’ÿçêîâî¿
ó÷àñò³, àëå òîä³, êîëè öå áóäå ¿é çðó÷íî – ÷åðåç òèæäåíü, ï³ñëÿ ¿¿ ïîâåðíåííÿ ç â³ä-
ïóñòêè, ï³ñëÿ ðîçãëÿäó ³íøèõ ñêàðã òîùî àáî ïîäàº çàÿâó ç ïðîõàííÿì ðîçãëÿäàòè
ñêàðãó çà ¿¿ â³äñóòíîñò³ [9, ñ. 48].

Ïðèâåðòàþòü óâàãó é ïåâí³ òðóäíîù³, ÿê³ âèíèêàþòü ó âèïàäêàõ, êîëè ñêàðãó
ïîäàíî îñîáîþ, ÿêà òðèìàºòüñÿ ï³ä âàðòîþ, ïðî ùî çàñâ³ä÷óº ñóäîâà ïðàêòèêà ç
ðîçãëÿäó ñêàðã íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî ÷è ïðîêóðîðà, äå çàçíà÷åíî,
ùî âîäíî÷àñ óñòàíîâëåí³ ÷. 3 ñò. 306 ÊÏÊ Óêðà¿íè îñîáëèâîñò³ ðîçãëÿäó ñêàðã,
çîêðåìà ùîäî îáîâ’ÿçêîâî¿ ó÷àñò³ îñîáè, ÿêà ïîäàëà ñêàðãó, ÷è ¿¿ çàõèñíèêà, ïðåä-

© Havryliuk Liudmyla, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.1(47)

343

ñòàâíèêà, ñïðè÷èíÿþòü òðóäíîù³, ïîâ’ÿçàí³ ç ìîæëèâ³ñòþ äîòðèìàííÿ 72-ãîäèííîãî
ñòðîêó ðîçãëÿäó ó âèïàäêàõ, êîëè ñêàðãó ïîäàíî îñîáîþ, ÿêà ïåðåáóâàº ï³ä âàðòîþ,
òàê, çîêðåìà, íàãîëîøóâàëà ó ñâî¿é ïðàö³ À.Ð. Òóìàíÿíö [10, ñ. 144].

Çã³äíî ç³ ñò. 306 ÊÏÊ Óêðà¿íè ñêàðãè íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü
ñë³ä÷îãî ÷è ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ ðîçãëÿäàþòüñÿ ñë³ä÷èì
ñóääåþ íå ï³çí³øå ñ³ìäåñÿòè äâîõ ãîäèí ³ç ìîìåíòó íàäõîäæåííÿ â³äïîâ³äíî¿
ñêàðãè, êð³ì ñêàðã íà ð³øåííÿ ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿê³
ðîçãëÿäàþòüñÿ íå ï³çí³øå ï’ÿòè äí³â ç ìîìåíòó íàäõîäæåííÿ ñêàðãè çà îáîâ’ÿçêîâî¿
ó÷àñò³ îñîáè, ÿêà ¿¿ ïîäàëà, ¿¿ çàõèñíèêà ÷è ïðåäñòàâíèêà. Ïðîòå â³äñóòí³ñòü ñë³ä÷îãî
÷è ïðîêóðîðà íå º ïåðåøêîäîþ äëÿ ðîçãëÿäó ñêàðãè. Íà íàøó äóìêó, ðîçãëÿä
ñêàðãè íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî àáî ïðîêóðîðà áåç ¿õ ïðèñóòíîñò³
ñóïåðå÷èòü ïðèíöèïó êðèì³íàëüíîãî ñóäî÷èíñòâà “çìàãàëüí³ñòü ñòîð³í”, ó çâ’ÿçêó
ç ÷èì ïðîïîíóºìî âèêëþ÷èòè ³ç ÷. 3 ñò. 306 ÊÏÊ Óêðà¿íè ïîëîæåííÿ ïðî òå, ùî
â³äñóòí³ñòü ñë³ä÷îãî ÷è ïðîêóðîðà íå º ïåðåøêîäîþ äëÿ ðîçãëÿäó ñêàðãè.

Òàêîæ òðàïëÿþòüñÿ âèïàäêè, êîëè îñîáà, ÿêà ïîäàëà ñêàðãó:
áåçïîñåðåäíüî ó ñêàðç³ çàçíà÷àº ïðî ¿¿ ðîçãëÿä çà ñâîº¿ â³äñóòíîñò³;
ïåðåáóâàº ï³ä âàðòîþ â óñòàíîâ³ âèêîíàííÿ ïîêàðàíü çà ìåæàìè íàñåëåíîãî

ïóíêòó ðîçòàøóâàííÿ ñóäó, äî ÿêîãî ïîäàíî ñêàðãó;
íàëåæíèì ÷èíîì ïîâ³äîìëåíà ïðî ÷àñ, äàòó òà ì³ñöå ïðîâåäåííÿ ñóäîâîãî

çàñ³äàííÿ ç ðîçãëÿäó ñêàðã, îäíàê íå ç’ÿâëÿºòüñÿ â ñóäîâå çàñ³äàííÿ òà íå ïîâ³äîìëÿº
ñóä ïðî ïðè÷èíè íåÿâêè.

Ó íîðìàõ ÊÏÊ Óêðà¿íè íå ïåðåäáà÷åíî ïðàâî ñë³ä÷îãî ñóää³ çàñòîñîâóâàòè
çàõîäè ïðèìóñó ó âèãëÿä³ ïðèâîäó äëÿ çàáåçïå÷åííÿ ó÷àñò³ îñîáè, ÿêà ïîäàëà
ñêàðãó, â ñóäîâîìó çàñ³äàíí³, òîìó íåîáõ³äíî ç’ÿñóâàòè, ÷è ³ñíóº ìîæëèâ³ñòü ðîç-
ãëÿäó ñêàðãè çà â³äñóòíîñò³ îñîáè, ÿêà ¿¿ ïîäàëà [6].

²ñíóº äóìêà, ùî áóëî á ïðàâèëüíèì ïåðåäáà÷èòè â çàêîí³ íîðìó ïðî òå, ùî
ñë³ä÷èé ñóääÿ çà â³äñóòíîñò³ â ñóäîâîìó çàñ³äàíí³ îñîáè, ÿêà ïîäàëà ñêàðãó, âïðàâ³
ïîâòîðíî âèêëèêàòè ¿¿ â ìåæàõ ñòðîêó ðîçãëÿäó ñêàðãè, à ï³ñëÿ éîãî ñïëèíó çà-
êðèòè ïðîâàäæåííÿ ó çâ’ÿçêó ç íåÿâêîþ îñîáè, ÿêà ïîäàëà ñêàðãó, íåçàëåæíî â³ä
ï³äñòàâ íåÿâêè, ÿêùî ïðî íèõ áóâ ïîâ³äîìëåíèé ñë³ä÷èé ñóääÿ, àáî ðîçãëÿíóòè
ñêàðãó ïî ñóò³, ÿêùî ñêàðæíèê ïðîñèâ ðîçãëÿíóòè ñêàðãó áåç éîãî ó÷àñò³ [9, ñ. 48;
4, ñ. 101]. Ùî º ö³ëêîì ïðèéíÿòíèì.

Òàêèì ÷èíîì, ï³äñóìîâóþ÷è çàçíà÷åíå âèùå, ââàæàºìî, ùî áóëî á äîðå÷íî
äîïîâíèòè:

÷àñòèíó 1 ñò. 304 ÊÏÊ Óêðà¿íè ðå÷åííÿì òàêîãî çì³ñòó: “Ïðè îñêàðæåíí³
áåçä³ÿëüíîñò³ ñë³ä÷îãî ÷è ïðîêóðîðà ñòðîê ïîäàííÿ ñêàðãè ïî÷èíàºòüñÿ ç äíÿ, ùî
íàñòóïàº ï³ñëÿ îñòàííüîãî äíÿ, âèçíà÷åíîãî ÊÏÊ Óêðà¿íè äëÿ â÷èíåííÿ ñë³ä÷èì
àáî ïðîêóðîðîì â³äïîâ³äíî¿ ä³¿”;

÷àñòèíó 3 ñò. 306 ÊÏÊ Óêðà¿íè ï³ñëÿ ïåðøîãî ðå÷åííÿ äîïîâíèòè ðå÷åííÿì:
“Êð³ì âèïàäê³â, êîëè îñîáà, ÿêà ïîäàëà ñêàðãó, çâåðíóëàñÿ ³ç çàÿâîþ ïðî ðîçãëÿä
ñêàðãè ïî ñóò³ áåç ¿¿ ó÷àñò³”.
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SOME FEATURES OF THE PROCEDURAL ORDER OF APPEALING
AGAINST DECISIONS, ACTIONS OR  OF THE 

INVESTIGATOR, PROSECUTOR DURING THE PRE�TRIAL 
INVESTIGATION

The mechanism for appealing decisions, actions or omissions of an investigator
or procurator in the course of a pretrial investigation depends on the observance by
subjects of criminal proceedings of the procedural procedure for appealing decisions,
actions or omissions of an investigator or procurator. Otherwise, the complaint filed
by the person will be returned. And if the complaint is filed against a decision, act
or omission by an investigator or procurator, it is not subject to appeal, the investigator’s
judge or the court takes a decision to refuse to open proceedings. As a result, a copy
of the order refusing commencement of the proceedings shall be immediately sent to
the person filing the complaint, together with the complaint and all materials attached
thereto.

Appealing and filing a complaint includes a request for resolving specific procedural
issues. The statement may contain reports of investigator deficiencies related to a
violation of the law. A separate group of statements is information about unlawful
non-procedural actions or inaction of the investigator during the pre-trial investigation.
The peculiarity of the appeal consists in its purpose, which lies in the realization of
rights and legitimate interests of cancellation of procedural or investigative actions in
case of violation of the current legislation and rights and obligations of participants
of the criminal proceedings.
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Reasons for the decision of the investigating judge to return the complaint
should include cases where: the complaint was filed by a person who is not entitled
to file a complaint; the complaint is not subject to consideration in that court;
complaint is submitted after the expiry of the period of time provided for under
article 304, paragraph 1, of the Code of Criminal Procedure of Ukraine(CCP of
Ukraine), and the person who submitted it does not raise the issue of restoration of
that period or the investigating judge, upon application by the person concerned, will
not find grounds for its restoration (art. 304, paragraph 2, of the CCP of Ukraine),
of which the person who submitted the complaint is immediately sent a copy of the
decision to return the complaint together with the complaint and all the materials
attached thereto.

It is emphasized that the CCP of Ukraine does not define the powers of a
representative of a person who has filed a complaint about a decision, acts or omissions
of an investigator and a procurator during a pre-trial investigation. The issue of
compliance with the time limits for both the submission and consideration of complaints
in court is problematic, as is the question of whether a decision, action or inaction by
the investigator or the procurator is respected. In connection with this, a number of
amendments and additions to the Code of Criminal Procedure of Ukraine have been
proposed.

Keywords: appeal against decisions, investigator’s inactivity, prosecutor’s
inactivity, participants of criminal proceedings, complaint, pre-trial investigation.
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